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US FEDERAL CASE LAW CITATIONS TO THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT 
 
1. IWANOWA v. FORD MOTOR COMPANY 

Civil Action No. 98-959 (JAG) 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEW JERSEY 
67 F.Supp.2d 424 
October 28, 1999 
Claims: Alien Tort Claims Act; slave labor; unjust enrichment 
ICC reference: Rome Statute cited by court as evidence of the illegality of slave labor under customary 
international law 
 

2. UNITED STATES v. DUARTE-ACERO 
No. 98-5756 
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 
208 F.3d 1282 
April 13, 2000 
Claims: International Covenant on Civil and Political Rights; abduction; attempted murder 
ICC reference: Rome Statute – as compared with the previous ILC draft statute for the ICC – cited by court 
as evidence that no bar exists under customary international law to a state prosecuting an individual for 
actions already prosecuted in another country if the actions constitute a crime under the first state’s laws 
 

3. ESTATE OF WINSTON CABELLO, et al. v. FERNANDEZ-LARIOS 
CASE NO. 99-0528-CIV 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF FLORIDA 
157 F.Supp.2d 1345 
August 10, 2001 
Claims: Alien Tort Claims Act; Torture Victim Protection Act; International Covenant on Civil and Political 
Rights; extrajudicial killing; torture; crimes against humanity; cruel and unusual punishment; emotional 
distress 
ICC reference: Rome Statute cited by plaintiff as one of multiple bases for action regarding crimes against 
humanity; rejected by court as providing evidence that the U.S. has a legal obligation to condemn crimes 
against humanity under international law 
 

4. TACHIONA v. MUGABE 
00 Civ. 6666 (VM) 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
169 F.Supp.2d 259 
October 30, 2001 
Claims: Alien Tort Claims Act; Torture Victim Protection Act; Convention on Privileges and Immunities of 
the United Nations; extrajudicial killing; torture; terrorism; rape; beatings; destruction of property 
ICC reference: Rome Statute cited by court as example of trend towards undermining the concept of 
sovereign and diplomatic immunities; cited by court as evidence of new norms (focusing on criminal-like 
actions) of customary international law 
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5. WIWA v. ROYAL DUTCH PETROLEUM, et al. 
96 Civ. 8386(KMW) 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
2002 U.S. Dist. LEXIS 3293 
February 28, 2002 
Claims: Alien Tort Claims Act; Torture Victim Protection Act; Racketeer Influenced and Corrupt 
Organizations Act; crimes against humanity; torture; cruel, inhuman, and degrading treatment; aiding and 
abetting; vicarious liability; conspiracy 
ICC reference: Rome Statute cited by court as evidence of the definition and elements of crimes against 
humanity under customary international law 
 

6. MEHINOVIC, et al. v. VUCKOVIC 
CIVIL ACTION 1:98-cv-2470-MHS 
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF GEORGIA, ATLANTA 
DIVISION 
198 F.Supp.2d 1322 
April 29, 2002 
Claims: Alien Tort Claims Act; Torture Victim Protection Act; genocide; crimes against humanity; war 
crimes; torture; cruel, inhuman, and degrading treatment; arbitrary detention; aiding and abetting; 
conspiracy 
ICC reference: Rome Statute cited by court as evidence of crimes against humanity, genocide and aiding 
and abetting under customary international law 
 

7. FORD v. GARCIA 
No. 01-10357 
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 
289 F.3d 1283 
April 30, 2002 
Claims: Torture Victim Protection Act; extrajudicial killing; torture 
ICC reference: Rome Statute cited by court as evidence of command responsibility doctrine under 
customary international law 
 

8. JOHN DOE v. UNOCAL 
Nos. 00-56603, 00-57197, Nos. 00-56628, 00-57195 
UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 
395 F.3d 932 
September 18, 2002 
Claims: Alien Tort Claims Act; Racketeer Influenced and Corrupt Organizations Act; extrajudicial killing; 
torture; forced labor; rape; aiding and abetting; joint venture 
ICC reference: Rome Statute approved as a relevant piece of evidence for defining the physical element of 
aiding and abetting under customary international law 
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9. PRESBYTERIAN CHURCH OF SUDAN v. TALISMAN ENERGY 
01 Civ. 9882 (AGS) 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
244 F.Supp.2d 289 
March 19, 2003 
Claims: Alien Tort Claims Act; genocide; war crimes; enslavement; extrajudicial killing; torture; rape; 
aiding and abetting; conspiracy 
ICC reference: Rome Statute cited by court as evidence of conspiracy and aiding and abetting in 
customary international law 
 

10. VILLEDA ALDANA, et al. v. FRESH DEL MONTE PRODUCE, INC. 
Case Number: 01-3399-CIV-MORENO 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF FLORIDA, MIAMI 
DIVISION 
305 F.Supp.2d 1285 
December 12, 2003 
Claims: Alien Tort Claims Act; Torture Victim Protection Act; Racketeer Influenced and Corrupt 
Organizations Act; crimes against humanity; torture 
ICC reference: Rome Statute cited by court as evidence of the definition of crimes against humanity under 
customary international law 
 

11. SCHNEIDER v. KISSINGER 
Civil Action No. 01-1902 (RMC) 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
310 F. Supp. 2d 251; 2004 U.S. Dist. LEXIS 5251 
March 30, 2004 
Claims: Alien Tort Claims Act; summary execution; torture; cruel, inhuman, and degrading treatment; 
arbitrary detention; wrongful death; assault and battery; emotional distress; negligent failure to prevent 
summary execution 
ICC reference: Rome Statute cited by plaintiff as one of the bases for action 

 
12. JANE DOE I, et al. v. LIU QI. et al. PLAINTIFF A, et al. v. XIA DEREN, et al. 

No. C-02-0672 CW, No. C-02-0695 CW 
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA 
349 F.Supp.2d 1258 
October 28, 2004 
Claims: Alien Tort Claims Act; Torture Victim Protection Act; crimes against humanity; torture; cruel, 
inhuman, and degrading treatment; arbitrary detention; violation of religious freedom; aiding and abetting 
ICC reference: Rome Statute cited by court in regards to political consequences of deciding the case; cited 
by court as evidence of the definition of command responsibility under customary international law 
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13. J. DOE v. ALVARO RAFAEL SARAVIA; and DOES 1-10, inclusive. 
CIV-F-03-6249 OWW LJO 
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF CALIFORNIA 
348 F.Supp.2d 1112  
November 24, 2004 
Claims: Alien Tort Claims Act; Torture Victim Protection Act; crimes against humanity; extrajudicial 
killing 
ICC reference: Rome Statute cited by court as evidence of the definition of crimes against humanity under 
customary international law 
 

14. THE VIETNAM ASSOCIATION FOR VICTIMS OF AGENT ORANGE/DIOXIN v. THE DOW 
CHEMICAL COMPANY, et al. 
MDL No. 381, 04-CV-400 
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF NEW YORK 
373 F.Supp.2d 7 
March 10, 2005 
Claims: War Crimes Act; Torture Victim Protection Act; genocide; crimes against humanity; war crimes; 
torture; wrongful death; assault and battery; emotional distress 
ICC reference: Rome Statute cited by court as evidence regarding existence of corporate liability under 
customary international law; cited by court as evidence regarding statute of limitations under customary 
international law; cited by court as evidence regarding non-retroactivity under customary international law; 
cited by court as evidence regarding superior orders under customary international law; cited by court as 
evidence regarding crimes against humanity under customary international law 
 

15. PRESBYTERIAN CHURCH OF SUDAN v. TALISMAN ENERGY 
01 Civ. 9882 (DLC) 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
226 F.R.D. 456; 2005 U.S. Dist. LEXIS 4636; 162 Oil & Gas Rep. 1034 
March 25, 2005 
Claims: Alien Tort Claims Act; genocide; crimes against humanity; war crimes 
ICC reference: Rome Statute cited by court as evidence of the definition of genocide and crimes against 
humanity in customary international law 
 

16. PRESBYTERIAN CHURCH OF SUDAN v. TALISMAN ENERGY 
01 Civ. 9882 (DLC) 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
374 F. Supp. 2d 331; 2005 U.S. Dist. LEXIS 11368 
June 13, 2005 
Claims: Alien Tort Claims Act; genocide; crimes against humanity; war crimes 
ICC reference: Rome Statute cited as evidence of the definition of different forms of liability under 
customary international law; court rejects defendants’ contention that Rome Statute can not be used as a 
source in determining customary international law 
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17. PRESBYTERIAN CHURCH OF SUDAN v. TALISMAN ENERGY 
01 Civ. 9882 (DLC) 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
2005 U.S. Dist. LEXIS 18410 
August 30, 2005 
Claims: Alien Tort Claims Act; genocide; crimes against humanity; war crimes 
ICC reference: Rome Statute process cited by court as evidence of the extent of corporate liability under 
customary international law 
 

18. AVERO BELGIUM INSURANCE v. AMERICAN AIRLINES, ALL FREIGHT CO-ORDINATORS 
Docket No. 04-2137-CV 
UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 
423 F.3d 73 
September 7, 2005 
Claims: Hague Protocol to the Convention for the Unification of Certain Rules Relating to International 
Transportation by Air 
ICC reference: Rome Statute cited by court as evidence of the law of treaties on the entrance of treaties 
into force 
 

19. WILLIAMSON v. TEXAS 
No. 06-05-00072-CR 
COURT OF APPEALS OF TEXAS, SIXTH DISTRICT, TEXARKANA 
175 S.W.3d 522; 2005 Tex. App. LEXIS 8183 
October 4, 2005 
Claims: cruel and unusual punishment 
ICC reference: Rome Statute cited by defendant as evidence of the evolving standards of decency for cruel 
and unusual punishment 
 

20. PRESBYTERIAN CHURCH OF SUDAN v. TALISMAN ENERGY 
01 Civ. 9882 (DLC) 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
453 F. Supp. 2d 633; 2006 U.S. Dist. LEXIS 64579; 162 Oil & Gas Rep. 1109 
September 12, 2006 
Claims: Alien Tort Claims Act; genocide; crimes against humanity; war crimes 
ICC reference: Rome Statute cited by court as evidence of the extent of conspiracy under customary 
international law; cited by court as evidence of the definition of aiding and abetting under customary 
international law 
 

21. KIOBEL v. ROYAL DUTCH PETROLEUM CO., et al. 
No. 02-CIV-7618 KMWHBP 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
456 F.Supp.2d 457 
September 29, 2006 
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Claims: Alien Tort Claims Act; crimes against humanity; torture; extrajudicial killing; cruel, inhuman, and 
degrading treatment; forced exile; arbitrary arrest and detention; destruction of property 
ICC reference: Rome Statute cited by court as evidence of definition and elements of crimes against 
humanity under customary international law 
 

22. ISRAEL v. CRIME VICTIMS SERVICES DIVISION 
No. 05 C 7072 
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF 
ILLINOIS, EASTERN DIVISION 
2006 U.S. Dist. LEXIS 84863 
November 20, 2006 
Claims: burglary; hate crimes 
ICC reference: Plaintiff claimed that defendants violated the Rome Statute {which is incorrectly cited} as 
one of his bases for action 
 

23. ALMOG, et al. v. ARAB BANK, PLC 
No. 04-CV-5564 (NG)(VVP), 05-CV-0388 (NG)(VVP) 
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF NEW YORK 
471 F.Supp.2d 257 
January 29, 2007 
Claims: Alien Tort Claims Act; Anti-Terrorism Act; Convention for the Suppression of the Financing of 
Terrorism; genocide; crimes against humanity; terrorism 
ICC reference: Rome Statute cited by court as evidence of definition and elements of crimes against 
humanity under customary international law 
 

24. SAKWE BALINTULO KHULUMANI, et al. v. BARCLAY NATIONAL BANK LTD., et al. 
Docket Nos. 05-2141-CV, 05-2326-CV 
UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 
504 F.3d 254 
October 12, 2007 
Claims: Alien Tort Claims Act; crimes against humanity; apartheid; torture; extrajudicial killing 
ICC reference: Rome Statute cited by court’s majority and by partial dissent opinion as evidence of the 
definition of aiding and abetting under customary international law; cited by partial dissent opinion in 
discussion on universal jurisdiction; cited by partial dissent opinion as evidence of the definition of non-
retroactivity under customary international law; cited by partial dissent opinion as evidence of the definition 
of joint liability under customary international law 
 

25. ABAGNININ v. AMVAC CHEMICAL CORPORATION 
No. 07-56326 
UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 
545 F.3d 733; 2008 U.S. App. LEXIS 20226; 38 ELR 20250 
September 24, 2008 
Claims: Alien Tort Claims Act; genocide; crimes against humanity 
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ICC reference: Rome Statute cited as evidence of the special intent requirement for genocide under 
customary international law; cited by both parties (court therefore accepts it as well) as accurately 
containing the definition of crimes against humanity under customary international law 

 
26. NTSEBEZA v. DAIMLER AG (In Re South African Apartheid) 

02 MDL 1499 (SAS),02 Civ. 4712 (SAS),02 Civ. 6218 (SAS),03 Civ. 1024 (SAS),03 
Civ. 4524 (SAS) 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
617 F. Supp. 2d 228; 2009 U.S. Dist. LEXIS 34572 
April 8, 2009 
Claims: Alien Tort Claims Act; apartheid; torture; cruel and unusual punishment; extrajudicial killing 
ICC reference: Rome Statute cited by court as evidence of the extent of apartheid under customary 
international law; cited by court as evidence of the definition of cruel and unusual punishment under 
customary international law; cited by court as evidence of the definition of aiding and abetting under 
customary international law 

 
27. WIWA v. ROYAL DUTCH PETROLEUM 

96 Civ. 8386 (KMW) (HBP),01 Civ. 1909 (KMW) (HBP) 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 
NEW YORK 
626 F. Supp. 2d 377; 2009 U.S. Dist. LEXIS 57081 
April 23, 2009 
Claims: Alien Tort Claims Act; crimes against humanity; right to peacefully assemble 
ICC reference: Rome Statute cited as evidence of the existence and definition of crimes against humanity 
under customary international law 

 
28. NTSEBEZA v. DAIMLER AG (In Re South African Apartheid) 

02 MDL 1499 (SAS) 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
617 F. Supp. 2d 228; 2009 U.S. Dist. LEXIS 47490 
May 27, 2009 
Claims: Alien Tort Claims Act; apartheid; torture; cruel and unusual punishment; extrajudicial killing 
ICC reference: Rome Statute cited by court as evidence of the definition of aiding and abetting under 
customary international law 
 

29. BALINTULO v. DAIMLER AG (In re S. African Apartheid Litig.) 
02 MDL 1499 (SAS) 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
643 F. Supp. 2d 423; 2009 U.S. Dist. LEXIS 55065 
June 22, 2009 
Claims: Alien Tort Claims Act; apartheid; torture; cruel and unusual punishment; extrajudicial killing 
ICC reference: ICC cited by court as evidence that Germany is committed to a shared international interest 
in resolving claimed violations of customary international law  
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30. PRESBYTERIAN CHURCH OF SUDAN v. TALISMAN ENERGY 
Docket No. 07-0016-cv 
UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 
582 F.3d 244; 2009 U.S. App. LEXIS 21688 
October 2, 2009 
Claims: Alien Tort Claims Act; genocide; crimes against humanity; war crimes 
ICC reference: ICC cited as evidence of the definition of aiding and abetting under customary international 
law 

 
31. IN RE: XE SERVICES ALIEN TORT LITIGATION 

No. 1:09cv615,No. 1:09cv616,No. 1:09cv617,No. 1:09cv618,No. 1:09cv645 
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF 
VIRGINIA, ALEXANDRIA DIVISION 
665 F. Supp. 2d 569; 2009 U.S. Dist. LEXIS 97994 
October 21, 2009 
Claims: Alien Claims Tort Act; Racketeer Influenced and Corrupt Organizations Act; war crimes; 
extrajudicial killing 
ICC reference: ICC cited by court as evidence of the existence of grave breaches war crimes under 
customary international law 
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IWANOWA v. FORD MOTOR COMPANY 
Civil Action No. 98-959 (JAG) 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEW JERSEY 
67 F.Supp.2d 424 
October 28, 1999 

SUBSEQUENT HISTORY:  As Amended October 28, 1999 
 
The court dismissed plaintiff’s claims that defendants, a United States automobile maker and its German 
subsidiary, were unjustly enriched by her forced labor during World War II, because international war 
reparations treaties precluded plaintiff’s private cause of action; her claims were barred by German and United 
States statutes of limitations; and the claims violated international comity. 
 
[TEXT EXCERPT] 
 

… 
 
The Nuremberg trials “for the first time made explicit and unambiguous what was theretofore, as the tribunal 
has declared, implicit in International Law, namely, that to exterminate, enslave or deport civilian populations, 
is an international crime.” Id. (citing The Final Report to the President by Justice Robert H. Jackson on the 
Nuremberg Trials (Oct. 6, 1946)). Further, Nuremberg Principle IV(b) provides that the “deportation to slave 
labor ... of civilian populations of or in occupied territory” constitutes both a “war crime” and a “crime against 
humanity”. Nuremberg Charter, annexed to the London Agreement on War Criminals, Aug. 8, 1945, art. 6, 59 
Stat. 1544, 82 U.N.T.S. 279; see also Rome Statute of the International Criminal Court, Adopted by the 
United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International 
Criminal Court on July 17, 1998, art. 7 P 1(c), (d). 
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UNITED STATES v. DUARTE-ACERO 
No. 98-5756 

UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 
208 F.3d 1282 
April 13, 2000 

SUBSEQUENT HISTORY: Motion denied by United States v. Duarte-Acero, 132 F. Supp. 2d 1036, 
2001 U.S. Dist. LEXIS 4246 (S.D. Fla., 2001) 

PRIOR HISTORY:  Appeal from the United States District Court for the Southern District of Florida. 
(No. 82-00292-CR-JAG). Jose A. Gonzalez, Jr., Judge. 

United States v. Benitez, 28 F. Supp. 2d 1361, 1998 U.S. Dist. LEXIS 18698 (S.D. Fla., 1998) 
 
Defendant had been convicted and served some prison time in Colombia for offenses that he alleged were the 
same offense, and he argued that prosecution in the United States was barred by the double jeopardy guarantee 
of the International Covenant on Civil and Political Rights. The court affirmed denial of motion because plain 
language and history of treaty indicated it referred to successive prosecutions for the same offense within a 
single signatory country, not to successive prosecutions in different countries. 
 
[TEXT EXCERPT] 

… 
 
Second, the bar against successive prosecutions in Article 14(7) is only for those individuals who have “already 
been finally convicted or acquitted in accordance with the law and penal procedure of each country.” art. 14(7) 
(emphasis added). Thus, a successive prosecution is barred only when the accused is tried under the same law 
and criminal procedure. Intuitively, this would only happen when the second prosecution takes place in the 
same country. Clearly, then, a state party could try an individual under its law even though the individual has 
already been prosecuted for the same conduct under another party state’s criminal code. See Bossuyt, supra, at 
316 (noting that the delegates recognized that Article 14(7), as written, allowed a “State ... to try, in accordance 
with its laws, persons already sentenced for the same offence by the courts of another country.”). In sum, 
country X faithfully complies with its obligation under the ICCPR even when it prosecutes an individual 
previously convicted or acquitted in country Y if the conduct that is the subject of the prosecution in X 
constitutes an “offence” under the laws of country X. n14 
 

n14 In sharp contrast to the language of Article 14(7), the statute the International Law 
Commission drafted for the creation of an international criminal court “made a deliberate 
departure from the longstanding notion that sovereign nations are not required to give legal effect 
to each other’s penal judgments.” Lara A. Ballard, Note, The Recognition and Enforcement of 
International Criminal Court Judgments in U.S. Courts, 29 Colum. Hum. Rts. L.Rev. 143, 172 (1997) 
(hereinafter Ballard). Article 42 of the draft provided, “no person shall be tried before any other 
court for acts constituting a crime ... for which that person has already been tried by the Court.” 
Draft Statute For An International Criminal Court, Report Of The International Law Commission 
On The Work Of Its Forty-Sixth Session, art. 42, U.N. GAOR, 49th Sess., Supp. No. 10, at 43-161, 
U.N. Doc. A/49/10 (1994). The official commentary to Article 42 acknowledged that this language 
was necessary in order to offer “a greater degree of protection against double jeopardy” than 



 
 

 
 

A program of the United Nations Association of the United States of America 
www.amicc.org 

“Article 14(7) [of the ICCPR, which] has been interpreted as limited to trials within a single 
jurisdiction.” Id. at cmt. 2. The final version of the International Criminal Court statute, adopted 
by the United Nations Diplomatic Conference on Plenipotentiaries on the Establishment of an 
International Criminal Court, reads, “no person shall be tried by another court for a crime ... for 
which that person has already been convicted or acquitted by the Court.” Rome Statute on the 
International Criminal Court, art. 20(2), opened for signature July 17, 1998, U.N. Doc. 
A/CONF.183/9(1998) (not yet in force), 37 I.L.M. 999 (1998). 
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ESTATE OF WINSTON CABELLO, et al. vs. FERNANDEZ-LARIOS 
CASE NO. 99-0528-CIV-LENARD/TURNOFF 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF FLORIDA 
157 F.Supp.2d 1345 

August 10, 2001 
 

Plaintiffs sued defendant, member of the Chilean military residing in Florida, for the extrajudicial killing of 
decedent in violation of the Alien Tort Claim Act (ATCA), 28 U.S.C.S. § 1350, the Torture Victim Protection 
Act (TVPA), 28 U.S.C.S. § 1350, and the International Covenant on Civil and Political Rights. 
 
[TEXT EXCERPT] 

… 
 
… [T]he Court finds that the ruling of the Nuremberg Tribunal memorialized the recognition of “crimes against 
humanity” as customary international law. Princz v. Federal Republic of Germany, 307 U.S. App. D.C. 102, 26 
F.3d 1166, 1173 (D.C. Cir. 1994) (citing R. Jackson, Final Report to the President on the Nuremberg Trials 
(Oct. 7, 1946) (cited in R. Jackson, The Nuremberg Case xiv-xv (1971))); see also the Charter of the 
International Military Tribunal, Nuremberg, of August 8, 1945, confirmed by G.A. Res. 3, U.N. Doc. A/50 
(1946) and G.A. Res. 95, U.N. Doc. A/236, 59 Stat. 1546 (1946). While the United States has not ratified the 
Rome Statute on the International Criminal Court, the U.S. has approved the other United Nations 
General Assembly and U.N. Security Council resolutions, cited by Plaintiff Aldo Cabello as sources of 
law which Defendant’s alleged commission of crimes against humanity violated. E.g., Convention on the 
Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity, Nov. 26, 1968, G.A. 
Res. 2391, U.N. GAOR, 23d Sess., Supp. No. 18, at 40, U.N. Doc. A/7218, 754 U.N.T.S. 73 (entered into force 
Nov. 11, 1970); Principles of International Co-Operation in the Detection, Arrest, Extradition and Punishment 
of Persons Guilty of War Crimes against Humanity, G.A. Res. 3074, U.N. GAOR 28th Sess., Supp. No.30A at 
78, U.N. Doc. A/9039/Add.1 (1973); Statute of the International Tribunal [*1361] for the Prosecution of 
Persons Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of 
the Former Yugoslavia since 1991, Report of the Secretary General, pursuant to para. 2 of U.N.S.C. Res. 808 
(1993), U.N. Doc. S/25704 at 36 (1993), adopted by U.N.S.C. Res. 827, U.N. Doc. S/Res/827 (1993), reprinted 
in 32 I.L.M. 1159, 1170 (1993); Statute for the International Tribunal for Rwanda, U.N. SCOR, 49th Sess., 
3453rd mtg., at 1, U.N. Doc. S/Res/955 (1994). The Court thus finds that U.S.-adoption of these laws affirms 
its legal obligation to condemning crimes against humanity. 
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TACHIONA v. MUGABE 
00 Civ. 6666 (VM) 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
169 F.Supp.2d 259 
October 30, 2001 

SUBSEQUENT HISTORY: Tachiona v. Mugabe, 2002 U.S. Dist. LEXIS 2418 (S.D.N.Y. 2002). 
Reconsideration denied by, Motion granted by Tachiona v. Mugabe, 186 F. Supp. 2d 383, 

2002 U.S. Dist. LEXIS 2418 (S.D.N.Y., 2002) 
Affirmed in part and reversed in part by, Remanded by Tachiona v. United States, 

2004 U.S. App. LEXIS 20879 (2d Cir. N.Y., Oct. 6, 2004) 
 
Plaintiff foreign citizens brought a class action against several of their nation’s government officials and the 
ruling political party of which the officials were officers based on the Alien Tort Claims Act, the Torture 
Victim Protection Act, 28 U.S.C.S. § 1331, and international human rights law. The court granted immunity to 
the president and foreign minister of the foreign nation but issued a default judgment against the ruling political 
party. 
 
[TEXT EXCERPT] 

… 
 
Concomitant with the increase in the body of law defining rights, is another related major development. Efforts 
to define the concept of international crime and the reach of human rights, and to hold violators accountable, 
would amount to no more than emblematic gestures unless those reforms were accompanied by a corresponding 
dismantling of the long-standing doctrinal bastions that have impeded the exercise of domestic and 
international jurisdiction over state officials for violation of the new standards. And in fact, just such relaxation 
of the old barriers has occurred; material chips have been scored in the ramparts foreign government agents 
once routinely erected as absolute defenses against litigation challenging their private conduct as crimes against 
humanity or other egregious abuses of human rights contravening international norms. n76 The world’s nations, 
through treaties, conventions and declarations, have established standards defining as violations of customary 
international law, practices such as genocide, crimes against humanity, torture, forced disappearance, extra-
judicial killings and terrorism. n77 
 
To promote enforcement of these standards, the international community has mobilized in establishing 
mechanisms, modeled after the Nuremberg War Crimes Tribunal following World War II, such as the 
International Criminal Tribunals for the Former Yugoslavia and for Rwanda created by the United Nations. n78 
Most recently, they adopted the statute of the International Criminal Court. n79 The United States itself 
has joined in some of these developments by ratifying the Convention Against Torture in 1994 and enacting the 
TVPA in 1991 that empowered victims to file suits against acts of official torture and extrajudicial killings 
occurring in foreign states. n80 Judicially, in 1980, the Second Circuit infused vitality into the ATCA, n81 
which had lain dormant on the books from virtual desuetude since 1789. In Filartiga, n82 the Court of Appeals 
construed the law as “opening the federal courts for adjudication of the rights already recognized by 
international law,” n83 and held that “an act of torture committed by a state official against one held in 



 
 

 
 

A program of the United Nations Association of the United States of America 
www.amicc.org 

detention violates established norms of the international law of human rights, and hence the law of nations.” 
n84 
 
As such, the Tribunals bear the imprimatur of both international consensus and domestic implementing 
legislation. In this respect, the Tribunals’ mandates, functions and sources of authority are altogether different 
from those of a federal district court exercising its circumscribed authority in a civil matter pursuant to its grant 
of limited jurisdiction in Article III of the United States Constitution. Federal court jurisdiction cannot lay 
claim to genesis from international consensus nor to legislation that specifically authorizes all of the relief 
Plaintiffs seek here. Furthermore, recognizing that the Court’s authority is constitutionally derived reinforces 
the delicate balance that exists between the judiciary and Executive Branch in matters of foreign relations. 
 

n76 See, e.g., Rome Statute of the International Criminal Court, July 17, 1998, art. 27 (hereinafter 
“Rome Statute of the I.C.C.”) (“This Statute shall apply to all persons without distinction based 
on official capacity as Head of State or Government, a member of a Government or parliament, 
an elected representative or a government official shall in no case exempt a person from criminal 
responsibility under this Statute, nor shall it, in and of itself, constitute a ground for a reduction 
of sentence.”). 
 
n77 See, e.g., The Convention on the Prevention and Punishment of the Crime of Genocide, December 
9, 1948 78 U.N.T.S. 277 entered into force Jan. 12, 1951, ratified by the United States effective Feb. 23, 
1989; Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment, 
23 I.L.M. 1027 (1984), as modified, 24 I.L.M. 535 (1985), entered into force June 26, 1987, ratified by 
the United States effective Oct. 21, 1994, 34 I.L.M. 590 (1995) (hereinafter the “Convention Against 
Torture”); see also Restatement (Third) of Foreign Relations Law, Pt. 2. 

 
n78 See S.C. Res. 827, U.N. SCOR, 48th Sess., 3217th Mtg., U.N. Doc. S/INF/49 (1993) (the 
Yugoslavia Tribunal); S.C. Res. 955, U.N. SCOR, 49th Sess., 3453rd mtg., U.N. Doc. S/INF/50 (1994) 
(the Rwanda Tribunal). The Tribunals’ prosecution of sitting and former heads-of-state and high-
ranking government officials, for genocide, crimes against humanity and other violations of 
international law attest to the remarkable recent strides and the far-reaching implications of these 
developments in fostering the establishment of international legal norms. The Yugoslavia and Rwanda 
Tribunals, though creatures of U.N. Security Council resolutions, both have been legitimized, by way of 
implementing legislation, as playing an important role in the legal machinery of the United States for 
the Tribunals’ specified purposes. See Judicial Assistance to the International Tribunal for Yugoslavia 
and to the International Tribunal for Rwanda, Pub. L. No. 104-106, 110 Stat. 186, 485 (1996). 

 
  n79 See Rome Statute of the ICC, art. 27. 
  
  n80 Pub. L. 102-256, 106 Stat. 73 (codified at 28 U.S.C. § 1350 Note). 
  
  n81 28 U.S.C. § 1350. 
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n82 Filartiga v. Pena-Irala, 630 F.2d 876, 887-89 (2d Cir. 1980); see also Kadic v. Karadzic, 70 F.3d 
232 (2d Cir. 1996) (declaring subject matter jurisdiction existed under the ATCA and TVPA in an 
action against the purported head-of-state of the Bosnian-Serb entity for acts of genocide, torture and 
other violations of international law); Xuncax v. Gramajo, 886 F. Supp. 162 (D. Mass. 1995) (applying 
the ATCA to acts ascribed to Guatemala’s Defense Minister); Noriega, 746 F. Supp. at 1506 (United 
States took unilateral action to capture Panama’s dictator in Panama and prosecute him in the United 
States, on accusations of trafficking in narcotics in violation of United States criminal statutes, which 
were applied to punish the extra-territorial effects of Noriega’s conduct). 

   
  n83 Filartiga, 630 F.2d at 887. 

 
n84 Id. at 880. 
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WIWA V. ROYAL DUTCH PETROLEUM ET AL. 
96 Civ. 8386(KMW) 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
2002 U.S. Dist. LEXIS 3293 

February 28, 2002 
SUBSEQUENT HISTORY: Related proceeding at Kiobel v. Royal Dutch Petroleum Co., 2004 U.S. Dist. 

LEXIS 28813 (S.D.N.Y., Mar. 11, 2004) 
Motion to strike denied by Wiwa v. Royal Dutch Petroleum Co., 2006 U.S. Dist. LEXIS 16434 

(S.D.N.Y., Mar. 31, 2006) 
PRIOR HISTORY: Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 2000 U.S. App. LEXIS 23274 

(2d Cir. N.Y., 2000) 
 
Plaintiffs, former citizens and residents of Nigeria, alleged defendant oil companies directed and aided the 
Nigerian government in violating the citizens’ rights in violation of international and common law, and that 
their actions were actionable under the Alien Tort Claims Act and the Torture Victim Protection Act of 1991. 
The court held that the citizens had stated various facts that satisfied the Rome Statute of the International 
Criminal Court’s (I.C.C.) definition of crimes against humanity. The court reasoned that the alleged forced 
exile of one individual and the beating of another individual as she was protesting the destruction of her 
property, both involved acts specified in Article 7 of the I.C.C. as crimes against humanity. 
 
[TEXT EXCERPT] 

… 
 
(c) Crimes Against Humanity 
 
Plaintiffs also allege violations of the international norm prohibiting crimes against humanity--a norm that is 
customary, obligatory, and well--defined in international jurisprudence. As stated by the Hague tribunal in 
Prosecutor v. Tadic, 36 I.L.M. 908 (Case No. IT-94-1-T, May 7, 1997) the commission of crimes against 
humanity violates customary international law.” Id. at 937. Article 7 of the Statute of the International 
Criminal Court defines a crime against humanity as “any of the enumerated acts [listed below] 
committed as part of a widespread or systematic attack directed against any civilian population, with 
knowledge of the attack.” Rome Statute of the International Criminal Court, adopted by the United 
Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Court on 
17 July 1998 (cited in Prosecutor v. Rutaganda, 39 I.L.M. 557, 570 (Case No. ICTR-96-3-T, May 2000)) 
[“I.C.C. Statute”]. Article 7 lists the “enumerated acts” as: 

 
murder; extermination; enslavement; deportation or forcible transfer of population; 
imprisonment or other severe deprivation of physical liberty in violation of fundamental rules of 
international law; torture; rape, sexual slavery, enforced prostitution, forced pregnancy, enforced 
sterilization, or any other form of sexual violence of comparable gravity; persecution against any 
identifiable group or collectivity on political, racial, national, ethnic, cultural, religious, gender ... 
or other grounds that are universally recognised as impermissible under international law, in 
connection with any act referred to in this paragraph or any other crime within the jurisdiction of 
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the court; enforced disappearance of persons; the crime of apartheid; other inhumane acts of a 
similar character intentionally causing great suffering or serious injury to body or mental or 
physical health. 
 

I.C.C. Statute, art. 7 (cited in Rutaganda, 39 I.L.M. at 570). 
 
As the Rutaganda tribunal noted, "it is not essential for the violating policy to be adopted formally as a policy 
of a State. There must, however, be some kind of preconceived plan or policy." Id. at 571 (citing Report on the 
International Law Commission to the General Assembly, 51 U.N. GAOR Supp., No 10, at 94, U.N.Doc. 
A/51/10 (1996). 
 
Customary international law defines “widespread” as “massive, frequent, large scale action, carried out 
collectively with considerable seriousness and directed against a multiplicity of victims,” and “systematic” as 
“thoroughly organized action, following a regular pattern on the basis of a common policy and involving 
substantial public or private resources.” Rutaganda, 39 I.L.M. at 571. As the Rutaganda tribunal noted, “it is not 
essential for the violating policy to be adopted formally as a policy of a State. There must, however, be some 
kind of preconceived plan or policy.” Id. At 571 (citing Report on the International Law Commission to the 
General Assembly, 51 U.N. GAOR Supp., No 10, at 94, U.N.Doc. A/51/10 (1996). 
 
The further requirement that a crime against humanity be committed against a “population” distinguishes these 
crimes from a “single or isolated act which, although possibly constituting war crimes or crimes against 
national penal legislation, does not rise to the level of crimes against humanity.” Id. At 941. As the Tadic 
tribunal noted: “The emphasis is not on the individual victim but rather on the collective, the individual being 
victimized not because of his individual attributes but rather because of his membership of a targeted civilian 
population.” n10 Tadic, 36 I.L.M. at 941. n11 
 

… 
 
Although this requirement “ensures that what is to be alleged will not be one particular act but, instead, a course 
of conduct,” nevertheless “a single act by a perpetrator, taken within the context of a widespread or systematic 
attack against a civilian population entails individual criminal responsibility and an individual perpetrator need 
not commit numerous offences to be held liable.” Id. at 942-43. Moreover, it is also well established that crimes 
against humanity “do not require a connection to international armed conflict.” Id. at 937 (citations omitted). In 
sum, under the definition of “crimes against humanity” provided in Article 7 of the I.C.C., plaintiffs 
must demonstrate (1) violation of one of the enumerated acts, (2) committed as part of a widespread 
attack against a civilian population, (3) with knowledge of the attack. 
 
Applying these standards to the facts alleged in the instant case, the Court finds that plaintiffs have 
stated various facts that satisfy the I.C.C.’s definition of crimes against humanity. First, the alleged forced 
exile of Owens Wiwa and the beating of Jane Doe as she was protesting the destruction of her property, both 
involve acts specified in Article 7 of the I.C.C. as crimes against humanity (i.e., deportation or forced exile; 
torture). n12 Second, these acts were allegedly perpetrated against members of a specific civilian population--
the Ogoni people--as part of a widespread attack, and arguably involved “persecution against [an] identifiable 



 
 

 
 

A program of the United Nations Association of the United States of America 
www.amicc.org 

group or collectivity on political, ... ethnic, cultural ... or other grounds that are universally recognized as 
impermissible under international law.” Rutaganda, 39 I.L.M. at 570. Third, the mistreatment of Owens Wiwa 
and Doe are alleged to have been intentional, and hence “knowing.” Such conduct, if proven, satisfies the 
definition of “crimes against humanity” provided in Article 7 of the I.C.C., violates international law, and 
therefore is actionable under the ACTA. 
 

n10 It is unclear whether discriminatory treatment is a necessary element of an allegation of a crime 
against humanity. See Prosecutor v. Ruggiu, 39 I.L.M. 1338, 1341 (Case No. ICTR-97-32-I, June 2000). 
In any event, one of the established forms of discrimination is political persecution, see Tadic, 36 I.L.M. 
at 960, which plaintiffs in this case certainly plead. 
 
n11 One commentary describes the rationale behind the norm as follows:  

 
Only crimes which either by their magnitude and savagery or by their large number or by the fact 
that a similar pattern was applied at different times and places, endangered the international 
community or shocked the conscience of mankind, warranted intervention by States other than that 
on whose territory the crimes had been committed, or whose subjects had become their victims. 

 
History of the United Nations War Crimes Commission and the Development of Laws of War 179 (The 
United Nations War Crimes Commission: London, 1948) (cited in Tadic, 36 I.L.M. at 941). 

 
n12 The Court notes that if plaintiffs successfully re-plead Owens Wiwa’s claims for arbitrary 
arrest and detention, those claims would also state a “crime against humanity,” as defined in 
Article 7 of the I.C.C. 
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MEHINOVIC, et al. v. VUCKOVIC 
CIVIL ACTION 1:98-cv-2470-MHS 

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF GEORGIA, 
ATLANTA DIVISION 

198 F.Supp.2d 1322 
April 29, 2002 

SUBSEQUENT HISTORY: As Amended May 2, 2002 
 
Plaintiffs, four refugees brought their claims under the Alien Tort Claims Act, 28 U.S.C.S. § 1350, the Torture 
Victim Protection Act of 1991, Pub. L. No. 102-256, 106 Stat. 73 (1992) (codified at 28 U.S.C.S. § 1350 note), 
and the laws of Georgia. They established that the soldier was responsible for torturing each of them, as defined 
under international law, for participating in their mental torture, and for carrying out the torture as part and 
parcel of official policy. Moreover, the refugees showed that the soldier’s acts, including torture, imprisonment, 
and cruel, inhuman, and degrading treatment, were committed in furtherance of the Bosnian-Serb government’s 
policy of ethnic cleansing, a crime against humanity. 
 
[TEXT EXCERPT] 

… 
 
Since the Nuremberg trials, the definition of crimes against humanity under customary international law has 
evolved significantly. Importantly, while the IMT Charter formerly required a nexus between the wrongful acts 
and an armed conflict, the definition of crimes against humanity no longer requires any connection to an 
international or internal armed conflict. n45 Additionally, the scope of enumerated offenses has been expanded 
to include, inter alia, imprisonment, rape, and torture. n46 
 
The Rome Statute of the International Criminal Court defines crimes against humanity as any of certain 
enumerated acts that are prohibited by international law “when committed as part of a widespread or 
systematic attack directed against any civilian population, with knowledge of the attack.” n47 These acts 
include murder, extermination, imprisonment or other severe deprivation of physical liberty, torture, 
rape or sexual violence, persecution against any identifiable group on the basis of racial, political, ethnic, 
cultural or religious status and other inhumane acts. n48 

 
Although the Rome Statute’s definition of crimes against humanity may be narrower in scope than the 
customary law definition of crimes against humanity today, the evidence before this Court clearly 
demonstrates that the defendant has committed acts which constitute crimes against humanity under any 
of the applicable definitions enforceable under the ATCA. 
 

n45 See Rome Statute of the International Criminal Court [hereinafter “Rome Statute”], adopted 
by the United Nations Diplomatic Conference on the Establishment of an International Criminal 
Court on 17 July 1998, art. 7; ICTY Statute, art. 5; Tadic, Judgment (Appeals Chamber) P 249; ICTR 
Statute, art 3. 

 
n46 Id.; see also Control Council Law No. 10, art. II (1)(c) (Dec. 20, 1945). 
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n47 Rome Statute, art. 7. In Prosecutor v. Furundzija, Case No. IT-95-17/1, Judgment (Trial 
Chamber II, December 19, 1998) P 227, the ICTY noted that the Rome Statute, though not yet 
entered into force, was adopted by an overwhelming majority of the States attending the Rome 
Diplomatic Conference and was substantially endorsed by the U.N. General Assembly’s Sixth 
Committee, and therefore in many areas “may be regarded as indicative of the legal views, i.e. 
opinio juris of a great number of States.” 
 
n48 Id.; see also ICTY Statute, art. 5; ICTR Statute, art. 3. 

 
… 

 
F. Genocide 
 

… 
 
The Genocide Convention absolutely prohibits genocide “whether committed in time of peace or in time of 
war.” n54 Subsequent international agreements, resolutions, and court decisions have reaffirmed its 
absolute prohibition. n55 
 

n55 See, e.g., Rome Statute, art. 5 (making genocide a core crime within the jurisdiction of the 
Court); Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes 
Against Humanity. Advisory Opinion, Reservations to the Convention on Genocide Case, 1951 I.C.J. 
Rep. 15, 23; G.A. Res. 96(I), U.N. GAOR, U.N. Doc. A/64/Add.1 (1946) (affirming that genocide is a 
crime under international law); G.A. Res. 180(II), 2 U.N. GAOR, U.N. Doc. A/519 (1947) (same); 
Principles of International Cooperation in the Detection, Arrest, Extradition, and Punishment of Persons 
Guilty of War Crimes and Crimes Against Humanity, G.A. Res. 3074 (Dec. 3, 1973); 3 Trials of War 
Criminals Before the Nuremberg Military Tribunals 983 (1951). 
 

… 
 
VIII. Liability for Aiding and Abetting 
 

… 
 
 Principles of accomplice liability are well-established under international law. Relevant international 
conventions [*1356] explicitly provide that those who assist in the commission of acts prohibited by 
international law may be held individually responsible. n60 
 

n60 See, e.g., Rome Statute, art. 25; IMT Charter, art. 6; ICTY Statute, art 7(1); ICTR Statute, art. 
6(1). 

… 
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FORD v. GARCIA 
No. 01-10357 

UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 
289 F.3d 1283 
April 30, 2002 

SUBSEQUENT HISTORY: Motion granted by, Writ of certiorari denied: Ford v. Garcia, 
2003 U.S. LEXIS 257 (U.S. Jan. 13, 2003). 

Motion granted by, Writ of certiorari denied Ford v. Garcia, 537 U.S. 1147, 154 L. Ed. 2d 849, 
123 S. Ct. 868, 2003 U.S. LEXIS 257 (2003) 

Related proceeding at Phillips v. Immigration & Customs Enforcement, 
2005 U.S. Dist. LEXIS 2030 (S.D.N.Y., Feb. 10, 2005) 

PRIOR HISTORY: Appeal from the United States District Court for the Southern District of Florida. 
D.C. Docket No. 99-08359-CV-DTKH. Judge: Daniel T.K. Hurley. 

 
Plaintiff estates of victims of torture and murder by foreign soldiers sued defendant foreign generals under the 
Torture Victim Protection Act of 1991 (TVPA), Pub. L. No. 102-256, 106 Stat. 73, codified at 28 U.S.C.S. § 
1350 note, alleging that the generals were liable for the victims’ deaths. The estates appealed the judgment in 
favor of the generals. The estates contended that the jury instruction concerning command responsibility 
improperly placed the burden of the estates to prove that the generals had the practical ability to control the 
guilty troops. The judgment in favor of the generals was affirmed. 
 
[TEXT EXCERPT] 

… 
 
The essential elements of liability under the command responsibility doctrine are: (1) the existence of a superior 
subordinate relationship between the commander and the perpetrator of the crime; (2) that the commander knew 
or should have known, owing to the circumstances at the time, that his subordinates had committed, were 
committing, or planned to commit acts violative of the law of war; and (3) that the commander failed to prevent 
the commission of the crimes, or failed to punish the subordinates after the commission of the crimes. Although 
the TVPA does not explicitly provide for liability of commanders for human rights violations of their troops, 
legislative history makes clear that Congress intended to adopt the doctrine of command responsibility from 
international law as part of the Act. n6 Specifically identified in the Senate report is In re Yamashita, 327 U.S. 
1, 90 L. Ed. 499, 66 S. Ct. 340 (1946), a World War II era case involving the command responsibility doctrine 
in habeas review of the conviction of a Japanese commander in the Philippines by an American military 
tribunal. See S. Rep. No. 102-249, at 9 (1991). Describing Yamashita’s holding, the Senate Report stated that 
the Supreme Court found a foreign general “responsible for a pervasive pattern of war crimes (1) committed by 
his officers when (2) he knew or should have known they were going on but (3) failed to prevent or punish 
them.” Id. In the years since Yamashita and the passage of the TVPA, the International Criminal Tribunals for 
the Former Yugoslavia and Rwanda have been established, and their statutes contain language providing for 
imposition of command responsibility on substantively identical grounds to those enunciated in Yamashita. n7 
 
 n6 See supra note 2. 
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… 
 
With regard to the “necessary and reasonable measures” portion of the district court’s instruction, which the 
court included as part of Appellant’s necessary showing in establishing the third prong of command 
responsibility, the governing statutes of both the Rwanda and former Yugoslavia international tribunals use the 
precise language employed here. See Art. 6(3), Statute of the ICTR (Nov. 8, 1994); Art. 7(3), Statute of the 
ICTY (May 25, 1993). Despite Appellants’ claim that the defendant ordinarily bears the burden of persuasion 
on this element, we have found [*1293] no international tribunal decision that has addressed this issue. Rather, 
by not explicitly identifying who possesses the burden on this element, there seems to be a tacit assumption in 
the tribunal cases that the prosecutor -- whose burden replicates the burden of the plaintiff in TVPA command 
responsibility cases -- carries the burden to prove that the defendant failed to take necessary and reasonable 
measures to prevent the crime or punish the guilty troops. See e.g., Prosecutor v. Blaskic, Judgment (Trial 
Chamber ICTY, March 3, 2000) P 294 (“Proof is required that: ... the accused failed to take the necessary and 
reasonable measures to prevent the crime or punish the perpetrator thereof.”). Either way, as with the issue of 
effective control, we find no plain error where the district court’s instruction mirrored the language of the most 
recent indicia of customary international law on this point, and where no clear case law exists allocating the 
burden of persuasion to the defendant on whether he took all necessary and reasonable measures to control his 
troops. 
 
Although case law from recent international tribunals is sufficient to convince us that no plain error 
occurred here in the giving of the command responsibility instruction, we observe that the statute of the 
recently ratified International Criminal Court, commonly referred to as the Rome Statute, supports our 
holding on this matter as well. n9 As the statute addresses the command responsibility doctrine, it 
provides relevant authority for the required elements in TVPA cases invoking the doctrine. Article 28 of 
the Rome Statute, in relevant part, reads:  

 
A military commander or person effectively acting as a military commander shall be criminally 
responsible for crimes within the jurisdiction of the Court committed by forces under his or her 
effective command and control, or effective authority and control as the case may be, as a result of 
his or her failure to exercise control properly over such forces, where: (i) That military 
commander either knew or, owing to the circumstances at the time, should have known that the 
forces were committing or about to commit such crimes; and (ii) That military commander or 
person failed to take all necessary and reasonable measures to prevent or repress their commission 
or to submit the matter to the competent authorities for investigation and prosecution. 

 
Art. 28(a), Rome Statute of the International Criminal Court (July 17, 1998) (emphasis added). This 
language reinforces our holding that there was no plain error in either challenged portion of the 
command responsibility jury instruction. 
 

n9 Sixty countries were required to ratify the creation of the International Criminal Court as an 
authoritative international legal body. The Court was ratified by the requisite 60 countries on 
April 11, 2002, and its jurisdiction will begin July 1, 2002. 
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JOHN DOE v. UNOCAL 
Nos. 00-56603, 00-57197, Nos. 00-56628, 00-57195 

UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 
395 F.3d 932 

September 18, 2002 
SUBSEQUENT HISTORY: Vacated by, Rehearing, en banc, granted by Doe v. Unocal Corp., 

395 F.3d 978, 2003 U.S. App. LEXIS 2716 (9th Cir., 2003) 
PRIOR HISTORY: Appeal from the United States District Court for the Central District of California. 

D.C. No. CV-96-06959-RSWL. D.C. No. CV-96-06112-RSWL. 
 
In two suits, appellant villagers brought claims against appellees in the United States District Court for the 
Central District of California under the Alien Tort Claims Act (ATCA), 28 U.S.C.S. § 1350, the Racketeer 
Influenced and Corrupt Organizations Act (RICO), 18 U.S.C.S. § 1961 et seq., and state law. The villagers 
claimed that appellees, including the military government of Myanmar, a Myanmar-owned oil and gas 
company, and United States oil companies, had directly or indirectly subjected the villagers to forced labor, 
murder, rape, and torture during the construction of a gas pipeline through Myanmar. 
 
[TEXT EXCERPTS] 

… 
 
In Prosecutor v. Furundzija, IT-95-17/1-T (Dec. 10, 1998), reprinted in 38 I.L.M. 317 (1999), the International 
Tribunal for the former Yugoslavia held that “the actus reus of aiding and abetting in international criminal law 
requires practical assistance, encouragement, or moral support which has a substantial effect on the perpetration 
of the crime.” Id. at P 235. The Tribunal clarified that in order to qualify, “assistance need not constitute an 
indispensable element, that is, a conditio sine qua non for the acts of the principal.” Furundzija at P 209; see 
also Prosecutor v. Kunarac, IT-96 -23-T & IT-96-23/1-T, P 391 (Feb. 22, 2001), 
http://www.un.org/icty/foca/trialc2/judgement/index.htm (“The act of assistance need not have caused the act of 
the principal.”). Rather, it suffices that “the acts of the accomplice make a significant difference to the 
commission of the criminal act by the principal.” Furundzija at P 233. The acts of the accomplice have the 
required “[substantial] effect on the commission of the crime” where “the criminal act most probably would not 
have occurred in the same way [without] someone acting in the role that the [accomplice] in fact assumed.” 
Prosecutor v. Tadic, ICTY-94-1, P 688 (May 7, 1997), http://www.un.org/icty/tadic/trials2/judgement/index.htm. n26 
 

n26 The Furundzija Tribunal based its actus reus standard for aiding and abetting on an exhaustive 
analysis of international case law and international instruments. See id. at P P 192-234. The 
international case law it considered consisted chiefly of decisions by American and British military 
courts and tribunals dealing with Nazi war crimes, as well as German courts in the British and French 
occupied zones dealing with such crimes in the aftermath of the Second World War. See id. at P P 195-
97. The international instruments consisted of the Draft Code of Crimes Against the Peace and 
Security of Mankind adopted by the United Nations International Law Commission in 1996, as 
well as the Rome Statute of the International Criminal Court “adopted by an overwhelming 
majority of the States attending the Rome Diplomatic Conference and ... substantially endorsed 
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by the General Assembly’s Sixth Committee on 26 November 1998.” Id. at 227. It is hard to argue 
with the Furundzija Tribunal’s reliance on these sources. 
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PRESBYTERIAN CHURCH OF SUDAN v. TALISMAN ENERGY 
01 Civ. 9882 (AGS) 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
244 F.Supp.2d 289 

March 19, 2003 
SUBSEQUENT HISTORY: Motion denied by Presbyterian Church of Sudan v. Talisman Energy, Inc., 2004 

U.S. Dist. LEXIS 17030 (S.D.N.Y., Aug. 27, 2004) 
PRIOR HISTORY: Presbyterian Church of Sudan v. Talisman Energy, 2003 U.S. Dist. LEXIS 3981 

(S.D.N.Y., Mar. 19, 2003) 
 
Plaintiffs, current and former residents of a foreign nation, brought purported class action against defendants, 
an oil company and the foreign nation, alleging international law violations stemming from oil exploration 
activities in that nation. The foreign nation chose not to respond. The oil company moved to dismiss on various 
grounds. 
 
[TEXT EXCERPT] 

… 
 
The Statute of the International Criminal Tribunal for the former Yugoslavia (“ICTY”) and the International 
Criminal Tribunal for Rwanda (“ICTR”) similarly establish criminal liability for those who have “planned, 
instigated, ordered, committed, or otherwise aided and abetted in the planning, preparation or execution of a 
crime.” ICTY STAT. art. 7(1); ICTR STAT. art. 6(1). The Statute for the new International Criminal Court 
(“ICC”) similarly recognizes complicit liability: 

 
In accordance with this Statute, a person shall be criminally responsible and liable for 
punishment for a crime within the jurisdiction of the Court if that person: 
(a) Commits such a crime, whether as an individual, jointly with another or through another 
person, regardless of whether that other person is criminally responsible; 
(b) Orders, solicits or induces the commission of such a crime which in fact occurs or is 
attempted; 
(c) For the purpose of facilitating the commission of such a crime, aids, abets or otherwise assists 
in its commission or [*323] its attempted commission, including providing the means for its 
commission; 
(d) In any other way contributes to the commission or attempted commission of such a crime by a 
group of persons acting with a common purpose. Such contribution shall be intentional and shall 
either: 

(i) Be made with the aim of furthering the criminal activity or criminal purpose of the group, 
where such activity or purpose involves the commission of a crime within the jurisdiction of 
the Court; or 
(ii) Be made in the knowledge of the intention of the group to commit the crime; 

(e) In respect of the crime of genocide, directly and publicly incites others to commit genocide; 
(f) Attempts to commit such a crime by taking action that commences its execution by means of a 
substantial step, but the crime does not occur because of circumstances independent of the 
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person’s intentions. However, a person who abandons the effort to commit the crime or otherwise 
prevents the completion of the crime shall not be liable for punishment under this Statute for the 
attempt to commit that crime if that person completely and voluntarily gave up the criminal 
purpose. 

 
ICC STAT. art. 25(3).  

 
Major human rights instruments, including the Genocide Convention and the Convention Against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 85 (“Torture 
Convention”), recognize complicity. See, e.g., Schabas, at 442. Cf. Prosecutor v. Tadic (Case No. IT-94-1-T), 
Opinion and Judgment, May 7, 1997, at PP 662-69. n30 

 
 

n30 The jurisprudence of the ICTY and the ICTR is increasingly being consulted by courts to determine 
standards of international human rights law under the ATCA. See Wiwa v. Royal Dutch Petroleum Co., 
2002 U.S. Dist. LEXIS 3293, No. 96 Civ. 8386, 2002 WL 319887, at *9-*10 (S.D.N.Y. Feb. 28, 2002); 
Cabello Barrueto v. Fernandez Larios, 205 F. Supp. 2d 1325, 1333 (S.D. Fla. 2002); Mehinovic v. 
Vuckovic, 198 F.Supp. 2d 1322 (N.D. Ga. 2002). 
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VILLEDA ALDANA, et al. vs. FRESH DEL MONTE PRODUCE, INC. 
Case Number: 01-3399-CIV-MORENO 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF FLORIDA, MIAMI 
DIVISION 

305 F.Supp.2d 1285 
December 12, 2003 

SUBSEQUENT HISTORY: Affirmed in part and vacated in part by, Remanded by Aldana v. Del Monte 
Fresh Produce, N.A., Inc., 416 F.3d 1242, 2005 U.S. App. LEXIS 13504 (11th Cir. Fla., 2005) 
PRIOR HISTORY: Aldana v. Fresh Del Monte Produce, Inc., 2003 U.S. Dist. LEXIS 26777 

(S.D. Fla., June 4, 2003) 
 
The claims asserted by plaintiffs in this action arose out of a series of events that took place in a Guatemalan 
village. The complaint alleged that defendants were active participants in torture and other human rights 
violations designed to put an end to their leadership in trade union activities. 
 
[TEXT EXCERPT] 

… 
 
Crimes against humanity have been recognized as violation of customary international law since the 
Nuremberg Trials in 1944. See, e.g., Estate of Cabello v. Larios, 157 F. Supp. 2d 1345, 1360 (finding that “the 
ruling of the Nuremberg Tribunal memorialized the recognition of crimes against humanity as customary 
international law”). The Charter of the International Military Tribunal at Nuremberg, among other things, 
defined crimes against humanity, as “murder, enslavement, deportation, and other inhumane acts committed 
against any civilian population, before or during the war, or persecutions on political, racial, or religious 
grounds in execution of, or in connection with, any crime within the jurisdiction of the Tribunal, whether or not 
in violation of the domestic law of the country where perpetrated.” Charter of the International Military 
Tribunal, Aug. 8, 1945, art. 6(c), 82 U.N.T.S. 284. Generally, a crime of humanity must be perpetrated as 
part of a widespread or systematic attack against a civilian population. See Rome Statute of the 
International Criminal Court, July 17, 1998, art. 7, U.N. Doc. A/CONF. 183/9. See also, Wiwa v. Royal 
Dutch Petroleum Co., 2002 U.S. Dist. LEXIS 3293, 2002 WL 319887, at *10 (S.D.N.Y. Feb. 28, 2002). 
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SCHNEIDER v. KISSINGER 
Civil Action No. 01-1902 (RMC) 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
310 F. Supp. 2d 251; 2004 U.S. Dist. LEXIS 5251 

March 30, 2004, Decided 
SUBSEQUENT HISTORY: Affirmed by Schneider v. Kissinger, 2005 U.S. App. LEXIS 12757 

(D.C. Cir., June 28, 2005) 
 
The plaintiffs, the children and personal representative of a Chilean general who was kidnapped and murdered 
because of his opposition to an attempted coup in 1970, sued defendants, the United States and the former 
Assistant for National Security Affairs to the President, on behalf of the general's estate, seeking to hold 
defendants responsible for the general's death.  The plaintiffs brought their claims under various U.S. laws and 
treaties, the law of nations (including as codified in the Rome Statute), Chilean law, statutes and the common 
law of the District of Columbia, and, in the alternative, the Alien Tort Claims Act, 28 U.S.C.S. § 1346.  The 
Court concluded that the claims presented a non-justiciable political question, or in the alternative, were 
dismissed because of sovereign immunity. 
 
[TEXT EXCERPT] 

… 
 
6 The defendants allegedly committed torts in violation of the law of nations, as codified in the following 
international treaties, declarations, laws, and resolutions, including: 
 

…j) The Rome Statute of the International Criminal Court, United Nations Diplomatic 
Conference of Plenipotentiaries on the Establishment of an International Criminal Court, July 17, 
1998, U.N. Doc. A/CONF. 183/9, reprinted in 37 I.L.M. 999; 
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JANE DOE I, et al. v. LIU QI. et al. 
PLAINTIFF A, et al. v. XIA DEREN, et al. 

No. C-02-0672 CW (EMC), No. C-02-0695 CW (EMC), (Docket No. 18, 19), (Docket No. 18) 
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA 

349 F.Supp.2d 1258 
October 28, 2004 

SUBSEQUENT HISTORY: Adopted by, Objection overruled by, Judgment entered by Doe v. Liu Qi, 
349 F. Supp. 2d 1258, 2004 U.S. Dist. LEXIS 25379 (N.D. Cal., Dec. 8, 2004) 

 
Plaintiff supporters of Falun Gong filed suit against defendant local governmental officials of China for torts 
committed in violation of international and domestic law pursuant to the Alien Tort Claims Act (ATCA), 28 
U.S.C.S. §§ 1331, 1350, and the Torture Victim Protection Act (TVPA), 28 U.S.C.S. § 1350 note § 1. The 
supporters filed a motion for default judgment. The matter was referred to a magistrate for an amended 
report and recommendation. The supporters alleged that the officials planned, instigated, ordered, 
authorized, or incited police and other security forces to commit the abuses suffered by the supporters, and 
had command or superior responsibility over, controlled, or aided and abetted such forces in their 
commission of these abuses. The magistrate first determined that the officials were not immune from suit 
under the Foreign Sovereign Immunity Act (FSIA). The magistrate recommended that default judgments be 
entered declaring that the officials were responsible for violations of rights of several supporters. 
 
[TEXT EXCERPT] 

… 
 
Even though the cases at bar are proceeding by way of default, that is no guarantee that the Court, in 
examining the sufficiency of the Complaints and evidence presented, will in fact find an international law 
violation. If it does find such violations, as it does herein, the imprimatur of formal findings by a federal 
court might in some circumstances have foreign policy implications beyond that desired by the Executive 
Branch. n25 
 

n25 The Court also notes that the fact that the two individual Defendants herein appear to have had little 
contact with the United States and that personal jurisdiction is based solely on service during their 
transitory physical presence in the United States and the fact that many of the Plaintiffs have little or not 
substantial ties to the United States could exacerbate tension arising out of these suits. This assertion of 
the outer reaches of the jurisdiction of the federal judiciary in these cases might appear especially 
ironic in view of the government’s resistance to submission to such international bodies as the 
International Criminal Court. See Felicity Barringer, “U.S. Stance on War Crimes Court Reopens Rift 
with Allies”, S.F. Chron., June 11, 2003, at A8. 

 
… 

 

Under these circumstances, it may be inferred that both defendants either "knew or should have known" of the 
human rights violations committed by their subordinate police and security forces. Ford, 289 F.3d at 1288; see 
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S. Rep. No. 102-249, at 9 ('"command responsibility' is shown by evidence of a pervasive pattern and practice 
of torture . . ."); cf. Xuncax v. Gramajo, 886 F. Supp. 162, 171-73, 174-75 (D. Mass. 1995) (defendant was 
aware of and supported widespread acts of brutality committed by personnel under his command). n48 
 

n48 It should be noted that in Hilao III, the court rejected defendant's challenge to the jury instruction 
which permitted a finding liability if, inter alia, "Marcos knew of such conduct by the military and failed 
to use his power to prevent it." 103 F.3d at 776. While the Ninth Circuit therefore did not have occasion 
to rule on whether commander liability could be predicated on the more expansive "should have known" 
standard, as discussed above, the court's reasoning and the sources upon which it relied -- Protocol to the 
Geneva Conventions, Statute of the International Tribunal re Former Yugoslavia, and In Re Yamashita -- 
establish the broader basis for liability. Significantly, it does so in the context of establishing criminal 
liability. A fortiorari, at least as broad a standard should apply in the context of establishing civil liability. 
Such a result would be in accord with the Eleventh Circuit's decision in Ford. See 289 F.3d at 1288. 

To be sure, at least one source of international law -- the Rome Statute of the International 
Criminal Court (as amended on Nov. 10, 1998 and July 12, 1999) -- draws a distinction between the 
imposition of criminal liability upon a "military commander or person effectively acting as 
military commander" and all other "superior and subordinate relationships." As to military 
commanders, liability may be established where the commander or person "either knew or, owing 
to the circumstances at the time, should have known that the forces were committing or about to 
commit such crimes." Art. 28(a), July 17, 1998, U.N. Doc A/Conf. 183/9th, 17 I.L.M. 1016, 1017. As 
to others, liability requires that the "superior either knew, or consciously disregarded information 
which clearly indicated, that the subordinates were committing or about to commit such crimes" 
and that the concerned activities "were within the effective responsibility and control of the 
superior." Id. at art. 28(2)(a-b). Again, even if a distinction is drawn between military commanders 
and civilian superiors in the context of criminal liability, logic suggests that the imposition of civil 
liability may proceed on a broader theory of responsibility. In any event, the distinction between 
"should have known" and "conscious disregard" in the context of the instant cases is immaterial 
given the breadth of the allegations made against the two defendants herein; either standard is met. 
Furthermore, since the police and security forces involved in the alleged repression and abuses are 
arguably paramilitary-like organizations, defendants could well be deemed to be person 
"effectively acting as a military commander" under Article 28(a). 

Finally, although the Senate Report on the TVPA refers to command liability for those who "authorized, 
tolerated or knowingly ignored" abuses -- language which might suggest a higher standard of liability, it 
also endorses the In re Yamashita standard of command responsibility where the commander "knew or 
should have known" of the abuses. S. Rep. No. 102-249, at 9. It appears that Senate did not intend any 
difference in its use of varying descriptions of the standard for command responsibility. 

 

Finally, the allegations of both complaints, taken as a whole, establish that Defendants Liu and Xia failed to 
take "all feasible measures within their power" to prevent the alleged abuses. Hilao III, 103 F.3d at 777 
(quoting Protocol to the Geneva Conventions of August 12, 1949, 16 I.L.M. 1391); see Rome Statute of the 
International Criminal Court, art 28(1)(b) and (2)(c), July 12, 1999, U.N. Doc. A/CONF. 183/9th (failure 
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to take "all necessary and reasonable measures" within their powers to prevent violations); Statute of 
International Tribunal for Former Yugoslavia, U.N. SCOR, 48th Sess., at art. 7(3), U.N. Doc. S/RES/827 
(1993)(accord) available at http://www.un.org/icty/legaldoc/index.htm; Statute of International Tribunal for 
Rwanda, U.N. SCOR, 49th Sess., at art. 6(3), U.N. Doc. S/RES/955 (1994)(accord) available at 
http://www.ictr.org;  see also Ford, 289 F.3d at 1288-89 (failure to prevent commission of crimes or punish 
subordinates after commission). The Plaintiffs allege that Defendants Liu and Xia, rather than taking steps to 
prevent the repressive acts, actively encourage and incited the repression of Falun Gong supporters. 

Accordingly, command responsibility under both American and international law principles, may be 
imposed upon Defendants Liu and Xia. such crimes” and that the concerned activities “were within the 
effective responsibility and control of the superior.” Id. at art. 28(2)(a-b). Again, even if a distinction is 
drawn between military commanders and civilian superiors in the context of criminal liability, logic suggests 
that the imposition of civil liability may proceed on a broader theory of responsibility. In any event, the 
distinction between “should have known” and “conscious disregard” in the context of the instant cases is 
immaterial given the breadth of the allegations made against the two defendants herein; either standard is met. 
Furthermore, since the police and security forces involved in the alleged repression and abuses are 
arguably paramilitary-like organizations, defendants could well be deemed to be person “effectively 
acting as a military commander” under Article 28(a). 
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J. DOE v. ALVARO RAFAEL SARAVIA; and DOES 1-10, inclusive. 
CIV-F-03-6249 OWW LJO 

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF CALIFORNIA 
348 F.Supp.2d 1112 
November 24, 2004 

PRIOR HISTORY: Doe v. Saravia, 2004 U.S. Dist. LEXIS 27452 (E.D. Cal., Nov. 16, 2004) 
 
Plaintiff individual filed an action against defendant death squad officer for violations of the Alien Tort Claims 
Act (ATCA), 28 U.S.C.S. § 1350, and the Torture Victim Protection Act of 1991 (TVPA), 28 U.S.C.S. § 1350 
nt., for the officer’s role in the assassination of an archbishop in El Salvador. A driver testified that the death 
squad officer paid an assassin to shoot an archbishop in El Salvador. The Salvadoran police did not investigate. 
The court held that the 10-year statute of limitations on the individual’s ATCA and TVPA claims was equitably 
tolled and that the officer, over whom it had jurisdiction, admitted the allegations by the entry of default. The 
court held that the individual presented substantial evidence, including eyewitness testimony, that the officer 
who coordinated the assassination was liable under the TVPA and ATCA for the extrajudicial killing; that the 
officer acted under apparent authority of the government, which conspired to cover up responsibility for the 
crime; and that there was no legal remedy in El Salvador for a civil suit without a criminal prosecution, which 
was actively thwarted by the Salvadoran supreme court and foreclosed by amnesty law. The assassination of a 
revered civilian, in the context of widespread attacks against civilians by state-sponsored death squads, was a 
crime against humanity under the ATCA. The court awarded substantial compensatory and punitive damages 
based on the act’s brutality and polarizing effect on society.  
 
[TEXT EXCERPT] 

… 
 
258. The Rome Statute of the International Criminal Court (“Rome Statute”) provides the most current 
definition of crimes against humanity under international law. Rome Statute of the International 
Criminal Court (July 17, 1998), reprinted in 37 I.L.M. 999 (1998). Article 7 of the Rome Statute defines 
crimes against humanity as one of a number of defined acts when committed as part of a widespread or -
- systematic attack directed against any civilian population, with knowledge of the attack. These acts 
include murder, among an expanded list of crimes. Its recent codification in the Rome Statute makes 
Article 7 an authoritative interpretation of crimes against humanity in international law. See generally, 
Otto Triffterer, Commentary on the Rome Statute of the International Criminal Court (ed., 1999). The 
Rome statute has been ratified or acceded to by 94 countries and signed by an additional 47, including 
four of the five members of the U.N. Security Council, signifying widespread acceptance. (The United 
States is not a signatory, however, this does not affect the analysis). 
 
259. The Rome statute requires four elements for establish a crime against humanity: (1) a violation of 
one of the enumerated acts; (2) committed as part of a widespread or systematic attack; (3) directed 
against a civilian population; and (4) committed with knowledge of the attack. Significantly, even a single 
act by an individual, taken within the context of a widespread or systematic attack against a civilian 
population, can constitute a crime against humanity. 
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260. According to Antonio Cassesse, the former President of the International Criminal Tribunal for the former 
Yugoslavia, “when one or more individuals are . . . accused . . . of perpetrating specific atrocities or vicious 
acts, in order to determine whether the necessary threshold is met one should use the following test: one ought 
to look at these atrocities or acts in their context and verify whether they may be regarded as part of an overall 
policy or a consistent pattern of inhumanity, or whether they instead constitute isolated or sporadic acts of 
cruelty or wickedness.” Antonio Cassesse, “Crimes against Humanity,” in I The Rome Statute of the 
International Criminal Court: A Commentary 353, 361 (eds. 2002); see generally, Darryl Robinson, 
Development in International Criminal Law: Defining ‘Crimes against Humanity’ at the Rome 
Conference, 93 Am. J. of Int’l Law 43, 48 (2002). 
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 THE VIETNAM ASSOCIATION FOR VICTIMS OF AGENT ORANGE/DIOXIN v. 
THE DOW CHEMICAL COMPANY, et al. 

MDL No. 381, 04-CV-400 
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF NEW YORK 

373 F.Supp.2d 7 
March 10, 2005 

SUBSEQUENT HISTORY: As Amended, August 26, 2005. As Amended, August 23, 2005. 
As Amended, March 28, 2005. 

Affirmed by Vietnam Ass'n for Victims of Agent Orange v. Dow Chem. Co., 517 F.3d 104, 2008 U.S. 
App. LEXIS 3737 (2d Cir. N.Y., 2008) 

PRIOR HISTORY: Isaacson v. Dow Chem. Co. (In re "Agent Orange" Prod. Liab. Litig.), 344 F. Supp. 
2d 873, 2004 U.S. Dist. LEXIS 23148 (E.D.N.Y., 2004) 

 
Plaintiff Vietnamese nationals and an organization filed suit against defendant manufacturers for harms 
allegedly done to them and their land by the United States’ use of herbicides during the Vietnam War and the 
South Vietnamese government’s subsequent use of herbicides. Plaintiffs alleged that the manufacturers were 
responsible under domestic and international law. The manufacturers filed a motion to dismiss and for partial 
summary judgment. First, the court found that the government contractor defense was not applicable to the 
international law claims, reasoning that the defense was one peculiar to United States law. Second, the court 
found that this case did not raise a non-justiciable political question. The court reasoned that it raised issues that 
courts were structured and empowered to decide--the nature and applicability of substantive international law. 
Third, the court found that the Torture Victim Protection Act of 1991, Pub. L. No. 102-256, 106 Stat. 73 
(1992), by its terms only applied to those acting under the authority of a foreign nation and thus was 
inapplicable here since plaintiffs alleged that the manufacturers acted in concert with, and by authority of, the 
United States government. Fourth, regarding the War Crimes Act of 1996 claim, the court found the herbicide 
spraying complained of did not constitute a war crime pre-1975. Fifth, the court found that the Hague 
Convention (IV) Respecting the Laws and Customs of War on Land, Oct. 18, 1907, art. 23, 36 Stat. 2277, 
2301-02, did not provide a basis for recognizing a cause of action against the military use of herbicides during 
the Vietnam War. The motion to dismiss was granted. 
 
[TEXT EXCERPT] 

… 
 
The defendants--all corporations--contend that plaintiffs cannot show that any international prohibition 
extended to corporate entities. They indicate that in the few instances in which international law imposes 
obligations on non-state actors, “international law does not, in the context of international criminal law or 
elsewhere, impose obligations or liability on juridical actors or artificial persons such as corporations.” Id. P89. 
It is apparently true that the international criminal tribunals beginning with Nuremberg have not provided for 
corporate criminal responsibility. Id. PP91-92.HN30Go to the description of this Headnote. In determining the 
jurisdiction of the newly created International Criminal Court the treaty drafters (including the United 
States) expressly rejected attempts to include corporate liability. Id. P92. 
 

… 
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Adopted, for the purposes of this phase of the litigation, subject to reconsideration, is the position of Professor 
Paust that "under international law, there are no statutes of limitation with respect to war crimes and other 
violations of international law," Paust Op. at 12 (citations omitted)--excluding the TVPA. The principle of non-
applicability of statutory limitations to certain violations of international law has been recognized in 
international instruments. The Convention on the Non-Applicability of Statutory Limitations to War Crimes 
and Crimes Against Humanity provides that "no statutory limitations period shall apply" to war crimes and 
crimes against humanity, including genocide. Convention on the Non-Applicability of Statutory Limitations to 
War Crimes and Crimes Against Humanity, Nov. 26, 1968, art. 1, 754 U.N.T.S. 73, 75 (entered into force Nov. 
11, 1970); see also Rome Statute of the International Criminal Court ("Rome Statute"), July 17, 1998, 
arts. 5, 29, U.N. Doc. A/Conf. 183/9 (1998) (entered into force July 1, 2002) ("The crimes within the 
jurisdiction of the Court [(i.e., genocide, crimes against humanity, war crimes and "the crime of 
aggression")] shall not be subject to any statute of limitations.") […] although the United States is not a 
signatory to either the United Nations Convention on the Non-Applicability of Statutory Limitations to 
War Crimes and Crimes Against Humanity or the Rome Statute, these instruments suggest the need to 
recognize a rule under customary international law that no statute of limitations should be applied to 
war crimes and crimes against humanity.   
 

… 
 
As Professor Anderson opined: 
 

International law as a general proposition does not permit retroactive application. Akehurst’s treatise 
refers to the “general principle that laws should not be applied retroactively.” Peter Malanczuk, 
Akehurst’s Modern Introduction to International Law 155 (7th rev. ed. 1997). Two specific treaty 
examples . . . demonstrate the proposition. Article 28 of the Vienna Convention on the Law of Treaties, 
titled the “non-retroactivity of treaties,” provides that unless a special intention is established, a treaty’s 
provisions “do not bind a party in relation to any act or fact which took place . . . before the date of the 
entry into force of the treaty with respect to that party.” 1155 U.N.T.S. 331 (entry into force 27 January 
1980). The Rome Statute of the International Criminal [*82] Court . . . denies retroactive 
application; Art. 22(1) provides that a person “shall not be criminally responsible under this 
Statute unless the conduct in question constitutes, at the time it takes place, a crime within the 
jurisdiction of the Court,” while Art. 24(1) provides that “no person shall be criminally 
responsible under this Statute for conduct prior to the entry into force of the Statute.” 2187 
U.N.T.S. 90 ([entered into force July 1, 2002; not ratified by the United States and the United States has 
filed a letter stating that it does not intend to become a party]). . . . International law could hardly 
develop if states believed that by accepting newly developed norms of international law, the result 
would be to hold them liable under today’s norms for behavior acceptable under yesterday’s. This 
consideration has particular importance for the international law of war--a body of law in which all acts 
for which individuals might be held liable are criminal . . . a body of law in which the acts at issue are 
ones involving great death, destruction and violence. States, in the interests of protecting their soldiers, 
would not agree to new and more restrictive rules, including criminal liability, if they believed that it 
would subject them and their military personnel to ex post facto liability. 
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… 

 
[T]he Nuremberg and Eichmann cases are readily distinguishable in a more fundamental way. Those cases all 
involved conduct so abhorrent as to be readily identifiable as violative of international legal norms and all 
standards of civilized human conduct. By contrast, as discussed above, there was much debate regarding the 
wisdom and legality of the United States’ use of chemical herbicides in Vietnam. Whatever one may conclude 
about the 1925 Geneva Protocol’s intended applicability to chemical herbicides, it is beyond peradventure that 
the use of such herbicides constitutes conduct of a qualitatively different nature from the mass murder and 
slavery engaged in by the Nazis. See 03/18/04 Tr. at 22. 
 
In addition to differentiating the heinous conduct engaged in by the Nazis and their accomplices from the 
conduct at issue here, this distinction is also legally relevant to the applicability of the government contractor 
defense. As the Israeli Supreme Court noted in Eichmann, the obedience to superior orders defense is 
generally “admissible where there was obedience to an order not manifestly unlawful.” Eichmann, 36 
I.L.R. at 314 (emphasis added). See also Rome Statute of the International Criminal Court (“Rome 
Statute”), art. 33(1) (superior order defense available where order “not manifestly unlawful”). Although 
Israeli law provided that the defense was expressly not available under the Nazi Collaborators (Punishment) 
Law, the Eichmann court nevertheless noted that “even if we had to decide the case on the basis of the 
provisions of the general criminal law [which recognizes the defense], [we] would have had to reject the 
defence . . . because the order for physical extermination was manifestly unlawful.” Id. at 314-15. 
 

… 
 
[I]t is important to note that, to the extent that international legal norms have any role in the determination as to 
whether the federal common law government contractor defense is available in cases such as this, the proper 
inquiry is whether international law proscribes such a defense, not whether international law prescribes it. In 
light of the Supreme Court’s ruling in Boyle recognizing the defense as a matter of federal common law, the 
only possible relevance of international legal norms would be if they categorically prohibited such a 
defense. Absent such a prohibition, the usual federal rule should be applied for the reasons discussed 
above. 
 
And international law contains no such prohibition. See generally Charles Garraway, Superior Orders 
and the International Criminal Court: Justice Delivered or Justice Denied, [hereinafter, Garraway, Superior 
Orders], Int’l Review of the Red Cross, No. 836, at 785-94 (1999), available at 
<http://www.icrc.org/Web/Eng/siteeng0.nsf/iwpList175/4F89CC080CE0E792C1256B66005DD767>. 
 

… 
 
United States v. Flick, 6 TRIALS OF WAR CRIMINALS 1187, 1199-1201. 
 
A factual issue is presented with respect to whether the defendants in the instant case can support the necessity 
defense under Nuremberg jurisprudence even if the government contractor defense is established only for 
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domestic torts, as it is here. See, e.g., United States v. Reimer, 356 F.3d 456, 459-63 (2d Cir. 2004) (rejecting, 
in an action to revoke citizenship, a naturalized citizen’s argument that he had not assisted the Nazis in 
persecution because he had done so involuntarily); International Military Tribunal (Nuremberg), Judgment and 
Sentences, 41 AM. J. INT’L L. 172, 221 (1947) (“Individuals have international duties which transcend the 
national obligations of obedience imposed by the individual state. He who violates the laws of war cannot 
obtain immunity while acting in pursuance of the authority of the state if the state in authorizing action [*98] 
moves outside its competence under international law.”). The legal principles are not the same. Moreover, the 
concerns of the United States about the terms of the Statute of the International Criminal Court, adopted 
in Rome on July 17, 1998, based on solicitude for soldiers who have to decide in the heat of battle 
whether to obey an order which may violate human rights, as suggested in the discussion of 
proportionality infra Part XI.D.3., is quite different from that of a corporation which can consult counsel 
and reflect before following an illegal order to supply products to be used to harm people in violation of 
international law. See, e.g., L. Doswald-Beck, The Value of the 1977 Geneva Protocols for the Protection of 
Civilians, in ARMED CONFLICT AND THE NEW LAW: ASPECTS OF THE 1977 GENEVA PROTOCOLS 
AND THE 1981 WEAPONS CONVENTION 137, 149-50 (Michael A. Meyer, ed., 1989) (discussing special 
problems in guerilla warfare where combatants may hide among civilians); Paola Gaeta, The Defence of 
Superior Orders: The Statute of the International Criminal Court Versus Customary International Law, 10 EUR. 
J. INT’L L. 172 (1999); Charles Garraway, Superior Orders and the International Criminal Court: Justice 
Delivered or Justice Denied, INT’L REV. OF THE RED CROSS, No. 836, at 785 (1999), 
http://www.icrc.org/Web/Eng/siteeng0.nsf/iwpList74/4F89CC080CE0E792C1256B66005DD767; Mark S. 
Martins, Rules of Engagement for Land Forces: A Matter of Training, Not Lawyering, 143 MIL. L. REV. 3 
(1994); Mark L. Sacharoff, Problems and Paradoxes of the Laws of Warfare, 6 TEMP. INT’L & COMP. L.J. 
71 (1992) (discussing increased flouting of rules of warfare); Bernard K. Shafer, The Relationship Between the 
International Laws of Armed Conflict and Environmental Protection: The Need to Reevaluate What Types of 
Conduct are Permissible During Hostilities, 19 CAL. W. INT’L L.J. 287 (1989); Nicole Barrett, Note, Holding 
Individual Leaders Responsible for Violations of Customary International Law: The U.S. Bombardment of 
Cambodia and Laos, 32 COLUM. HUM. RTS. L. REV. 429 (2001). See generally Op. of W. Michael Reisman 
Submitted in Support of Defendants’ Motion to Dismiss, Nov. 1, 2004, at 54-59 (discussing proportionality of 
spraying of herbicides to protect troops against ambush) [hereinafter Reisman Op.]. 
 

… 
 
The Nuremberg Charter represents the first time that crimes against humanity were established in positive 
international law. The International Military Tribunal for the Far East, at Tokyo, followed the Nuremberg 
Charter, as did Control Council Law No. 10 of Germany, under which the Allies prosecuted Germans in their 
respective zones of occupation. Curiously, however, there has been no specialized international convention 
since then on crimes against humanity. Still, that category of crimes has been included in the statutes of 
the International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Criminal 
Tribunal for Rwanda (ICTR), as well as in the statute of the International Criminal Court (ICC). In fact, 
there are eleven international texts defining crimes against humanity, but they all differ slightly as to 
their definition of that crime and its legal elements. However, what all of these definitions have in common 
is: (1) they refer to specific acts of violence against persons irrespective of whether the person is a national or 
nonnational and irrespective of whether these acts are committed in time of war or time of peace, and (2) these 
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acts must be the product of persecution against an identifiable group of persons irrespective of the make-up of 
that group or the purpose of the persecution. Such a policy can also be manifested by the “widespread or 
systematic” conduct of the perpetrators, which results in the commission of the specific crimes contained in the 
definition. 
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PRESBYTERIAN CHURCH OF SUDAN v. TALISMAN ENERGY 
01 Civ. 9882 (DLC) 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 
NEW YORK 

226 F.R.D. 456; 2005 U.S. Dist. LEXIS 4636; 162 Oil & Gas Rep. 1034 
March 25, 2005, Decided 

March 28, 2005, Filed 
SUBSEQUENT HISTORY: Request denied by, Request granted Presbyterian Church of Sudan v. 

Talisman Energy, Inc., 2005 U.S. Dist. LEXIS 5545 (S.D.N.Y., Apr. 5, 2005) 
PRIOR HISTORY: Presbyterian Church of Sudan v. Talisman Energy, Inc., 2004 U.S. Dist. LEXIS 

17030 (S.D.N.Y., Aug. 27, 2004) 
 
The plaintiffs, current and former residents of a foreign nation, sought certification pursuant to Fed. R. Civ. P. 
23(b)(2),(b)(3), of a class of current and former residents of southern Sudan who alleged that they were victims 
at the hands of the defendants, a Canadian energy company and the government of the Sudan, of genocide, 
crimes against humanity, and other violations of international law.  The court denied the motion to certify as it 
felt that it was a sham request for injunctive relief. 
 
[TEXT EXCERPT] 

… 
 
International statutes codified more recently contain identical definitions. See Statute of the International 
Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law 
Committed in the Territory of the Former Yugoslavia Since 1991, S.C. Res. 827, U.N. SCOR, 48th Sess., 
3217th mtg., art. 4, U.N. Doc. S/RES/827 (1993) ("ICTY Statute"); Statute of the International Criminal 
Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of International 
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and 
Other Such Violations Committed in the Territory of Neighboring States, Between 1 January 1994 and 31 
December 1994, S.C. Res. 955, U.N. SCOR, 49th Sess., 3453d mtg., art. 2, U.N. Doc. S/RES/955 (1994) 
("ICTR Statute"); Rome Statute of the International Criminal Court, United Nations Diplomatic 
Conference of Plenipotentiaries on the Establishment of an International Criminal Court, July 17, 1998, 
art. 6, U.N. Doc. A/CONF.183/9 (1998) ("Rome Statute"). 
 

… 
 
The Rome Statute, codified in 1998, defines crimes against humanity as any of the following acts when 
committed as part of a widespread or systematic attack directed against any civilian population, with 
knowledge of the attack: 

 
(a) Murder; 
(b) Extermination; 
(c) Enslavement; 
(d) Deportation or forcible transfer of population; 
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(e) Imprisonment or other severe deprivation of physical liberty in violation of 
fundamental rules of international law; 
(f) Torture; 
(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or 
any other form of sexual violence of comparable gravity; 
(h) Persecution against any identifiable group or collectivity on political, racial, national, 

ethnic, cultural, religious, gender . . ., or other grounds that are universally recognized as 
impermissible under international law, in connection with any act referred to in this 
paragraph or any crime within the jurisdiction of the Court; 
(i) Enforced disappearance of persons; 
(j) The crime of apartheid; 
(k) Other inhumane acts of a similar character intentionally causing great suffering, or 
serious injury to body or to mental or physical health. 

 
Rome Statute, art. 7 (emphasis supplied). 
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PRESBYTERIAN CHURCH OF SUDAN v. TALISMAN ENERGY 
01 Civ. 9882 (DLC) 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 
NEW YORK 

374 F. Supp. 2d 331; 2005 U.S. Dist. LEXIS 11368 
June 13, 2005, Decided 

June 14, 2005, Filed 
SUBSEQUENT HISTORY: Sanctions disallowed by Presbyterian Church of Sudan v. Talisman Energy, 

Inc., 2005 U.S. Dist. LEXIS 17932 (S.D.N.Y., Aug. 19, 2005) 
PRIOR HISTORY: Presbyterian Church of Sudan v. Talisman Energy, Inc., 2005 U.S. Dist. LEXIS 8149 

(S.D.N.Y., May 6, 2005) 
 
The defendants, an oil company and the foreign nation, moved for judgment on the pleadings of the plaintiffs, 
current and former residents of a foreign nation, by contending that there was insufficient evidence that 
customary international law provided for corporate liability for serious human rights abuses.  The plaintiffs had 
brought a class action alleging international law violations stemming from oil exploration activities.  The court 
denied the defendants’ motion for judgment after concluding that an earlier 2003 opinion in the case 
meticulously demonstrated that corporations could be held liable under international law for violations of jus 
cogens norms. 
 
[TEXT EXCERPT] 

… 
 
Regarding international law's recognition of theories of liability such as conspiracy and aiding and abetting, the 
2003 Opinion cited International Military Tribunal decisions from Nuremberg, id. at 322, international 
criminal statutes, n5 id. at 322-23, international treaties, n6 id. at 323, and decisions of the International 
Criminal Tribunal for the former Yugoslavia and the International Criminal Tribunal for Rwanda, id. at 323-24. 
 

n5 These statutes include: Statute of the International Tribunal for the Prosecution of Persons 
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of 
the Former Yugoslavia Since 1991, S.C. Res. 827, U.N. SCOR, 48th Sess., 3217th mtg., art. 7(1), U.N. 
Doc. S/RES/827 (1993) ("ICTY Statute"); Statute of the International Criminal Tribunal for the 
Prosecution of Persons Responsible for Genocide and Other Serious Violations of International 
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens Responsible for 
Genocide and Other Such Violations Committed in the Territory of Neighboring States, Between 1 
January 1994 and 31 December 1994, S.C. Res. 955, U.N. SCOR, 49th Sess., 3453d mtg., art. 6(1), 
U.N. Doc. S/RES/955 (1994) ("ICTR Statute"); Rome Statute of the International Criminal Court, 
United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 
International Criminal Court, July 17, 1998, art. 25(3), U.N. Doc. A/CONF.183/9 (1998) ("Rome 
Statute"). 

 
n6 The 2003 Opinion cited the following treaties: Convention on the Prevention and Punishment of the 
Crime of Genocide, Dec. 9, 1948, art. 3, 102 Stat. 3045, 3045, 78 U.N.T.S. 277, 280 ("Genocide 
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Convention"); Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, Dec. 10, 1984, art. 4(1), 1465 U.N.T.S. 112 ("Torture Convention"). 

 
… 

 
Talisman also contends that the Rome Statute of the International Criminal Court, United Nations 
Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court, 
July 17, 1998, U.N. Doc. A/CONF.183/9 (1998) ("Rome Statute"), was an improper source for the 2003 
Opinion to consider due to the refusal of the United States to ratify it, and the fact that only 
approximately 100 of the 191 U.N. Member States have ratified it so far. Talisman's argument depends on a 
misreading of Flores, which held that "all treaties that have been ratified by at least two States provide some 
evidence of the custom and practice of nations. However, a treaty will only constitute sufficient proof of a norm 
of customary international law if an overwhelming majority of States have ratified the treaty, and those States 
uniformly and consistently act with its principles." Flores, 406 F.3d at 88-89 (emphasis in original). 
 
It is entirely appropriate to consider, as the 2003 Opinion did, the Rome Statute when determining the 
content of customary international law norms that are addressed in some fashion in the Statute -- all that 
Talisman can safely claim on this issue is that the Rome Statute on its own may not constitute sufficient 
proof of a given norm at this point in time. Moreover, Talisman's argument regarding the number of 
Rome Statute ratifications is misleading when viewed outside the context of the sometimes bureaucratic 
treaty ratification process in individual States. For example, as of October 9, 2001, the Genocide 
Convention had been ratified by only 133 of 191 U.N. Member States, but there is no dispute that as customary 
international law, it is binding on all States. See United Nations Treaty Collection, Convention on the 
Prevention and Punishment of the Crime of Genocide, Participants as of 9 October 2001. n12 Indeed, the 
ratification process in individual States can be lengthy. By the end of 1955, approximately the same amount 
of time that the Rome Statute has currently been open for ratification, the Genocide Convention had 
attracted only 45 ratifications. Id. The United States did not ratify the Genocide Convention until 
November 25, 1988, approximately forty years after its creation, and long after the Convention bound all 
States as an expression of customary international law. Id. 
 
The timing of the United States' ratification of the Genocide Convention also reduces the impact of 
Talisman's argument regarding the United States' current status as a non-party to the Rome Statute, 
particularly in light of the reasons for the United States' decision not to ratify the Rome Statute. 
Although Talisman trumpets those reasons as supporting its cause, the reasons expressed by the United 
States Government for non-ratification are unhelpful to Talisman. The objections raised by the United 
States centered on the procedures contained in the final draft of the Rome Statute, not the substance of 
the international legal rules contained therein. The United States feared "unchecked power in the hands 
of the prosecutor" that could lead to "politicized prosecutions." Marc Grossman, Under Secretary for 
Political Affairs, U.S. Department of State, "American Foreign Policy and the International Criminal 
Court," Remarks to the Center for Strategic and International Studies, May 6, 2002. n13 The United 
States expressed no reservations about the substantive norms expressed in the text of the Statute. 
 

n12 This document may be retrieved at http://www.unhchr.ch/html/menu3/b/treaty1gen.htm. 
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n13 This document may be retrieved at http://www.state.gov/ p/9949.htm. 
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PRESBYTERIAN CHURCH OF SUDAN v. TALISMAN ENERGY 
01 Civ. 9882 (DLC) 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 
NEW YORK 

2005 U.S. Dist. LEXIS 18410 
August 30, 2005, Decided 

SUBSEQUENT HISTORY: Request denied by Presbyterian Church of Sudan v. Talisman Energy, Inc., 
2005 U.S. Dist. LEXIS 19237 (S.D.N.Y., Sept. 7, 2005) 

PRIOR HISTORY: Presbyterian Church of Sudan v. Talisman Energy, Inc., 2005 U.S. Dist. LEXIS 
18399 (S.D.N.Y., Aug. 30, 2005) 

 
The defendants, an oil company and the foreign nation, filed an interlocutory appeal against a judgment of June 
2005 that denied the defendant’s motion for judgment on the pleadings of the plaintiffs, current and former 
residents of a foreign nation. The plaintiffs had brought a class action alleging international law violations 
stemming from oil exploration activities.  The court denied the defendants’ interlocutory appeal after 
concluding that the June 2005 opinion’s finding that secondary liability existed in international law is not 
relevant for the defendants in the case as the plaintiffs allege that the defendants were directly liable for 
violations of international law.  Therefore, there were not sufficient grounds to look into the matter. 
 
[TEXT EXCERPT] 

… 
 
This is Talisman's second attempt to certify the question of corporate liability in international law for 
interlocutory appeal, the first attempt having been denied on June 13, 2003 following the 2003 Opinion. 
Talisman cites two pieces of evidence to support its renewed argument that there is a substantial ground 
for difference of opinion on this question. First, it notes that during the debates concerning the Rome 
Statute of the International Criminal Court, United Nations Diplomatic Conference of Plenipotentiaries 
on the Establishment of an International Criminal Court, July 17, 1998, U.N. Doc. A/CONF.183/9 (1998) 
("Rome Statute"), a proposal was advanced, and subsequently rejected, that would give the 
International Criminal Court jurisdiction over juridical persons in addition to natural persons. Talisman 
contends that the proposal was rejected because criminal liability for corporations does not exist in some 
countries, and there are thus no universally recognized common standards for corporate liability. As the 
Opinion noted, however, "it is not necessary for any given State to provide a domestic civil or criminal 
remedy for torture or genocide in order for the prohibitions on torture and genocide to retain their 
status as peremptory norms of international law." Presbyterian Church, 374 F. Supp. 2d at 336. The facts 
that certain States may provide for civil, but not criminal, liability for corporations, and that such 
differences may have led the drafters of the Rome Statute, which established a criminal court, to limit its 
scope to natural persons, does not compel the conclusion that corporations may not be held liable in any 
way for violations of customary international law. 
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AVERO BELGIUM INSURANCE v. AMERICAN AIRLINES, ALL FREIGHT CO-ORDINATORS, 
N.V. 

Docket No. 04-2137-cv 
UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 

423 F.3d 73 
September 7, 2005 

SUBSEQUENT HISTORY: Errata Filed, October 5, 2005. As Amended November 28, 2005. As 
Amended, February 11, 2006. 

PRIOR HISTORY: Plaintiff appeals from the judgment of the United States District Court for the 
Southern District of New York (Robert W. Sweet, Judge). 

 
Plaintiff shipper appealed from a judgment of the United States District Court for the Southern District of New 
York which denied the shipper’s motion for partial summary judgment on its claims to recover from defendant 
air carrier for the loss of goods transported by international air freight. At issue was which version of a treaty 
governing air transportation was in effect between the United States and Belgium on the date on which the 
defendant air carrier’s waybill was issued. The air carrier maintained that its liability was governed by the 1955 
Hague Protocol which amended the Convention for the Unification of Certain Rules Relating to International 
Transportation by Air (Original Warsaw Convention), Oct. 12, 1929, 49 Stat. 3000 (1934), reprinted in 49 
U.S.C.S. § 40105. On review, the court of appeals held that the district court erred in finding that the Hague 
Protocol governed because, under the plain text of the 1998 Montreal Protocol No. 4 to the Original Warsaw 
Convention, the United States did not consent to be bound to the Hague Protocol and did not explicitly ratify 
the Hague Protocol until after the waybill had been issued. Finally, the court of appeals found that the United 
States intent not to be bound to the Hague Protocol was not overcome by the defendant’s presentation of 
“secondary” evidence and accordingly held that the Original Warsaw Convention governed the parties’ dispute. 
The district court’s denial of partial summary judgment was reversed and remanded for further proceedings. 
 
[TEXT EXCERPT] 

… 
 
Upon ratification, an international agreement comes into force in accordance with its terms. Id.; see also Lord 
McNair, ante, at 191 (“The law leaves to the parties complete liberty to fix the date on which the treaty will 
enter into force, and they usually do this by express provision in the treaty . . . .”). Some treaties enter into force 
by virtue of the passage of time. See, e.g., Treaty of Friendship, Commerce and Navigation, Apr. 2, 1953, U.S.-
Japan, 4 U.S.T. 2063, 2080, art. XXV(2) (“The present Treaty shall enter into force one month after the day of 
exchange of ratifications.”). In the case of some multilateral treaties, a treaty may enter into force only after a 
certain proportion of States have deposited instruments of ratification, approval, acceptance, or accession with 
the depositary. See, e.g., Comprehensive Test Ban Treaty, art. XVI(1), opened for signature Sept. 24, 1996, 35 
I.L.M. 1439, 1457, art. XIV (treaty not yet in force) (“This Treaty shall enter into force 180 days after the date 
of deposit of the instruments of ratification by all States listed in Annex 2 to this Treaty, but in no case earlier 
than two years after its opening for signature.”). In other cases, States may require that other States ratify the 
agreement before the treaty enters into force. See, e.g., Charter of the United Nations, art. 110, cl. 2, 59 Stat. 
1031, 1054 (“U.N. Charter”) (“The [U.N.] Charter shall come into force upon the deposit of ratifications by the 
Republic of China, France, the Union of Soviet Socialist Republics, the United Kingdom of Great Britain and 
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Northern Ireland, and the United States of America, and by a majority of the other signatory states.”). And in 
other cases still, a treaty will only enter into force at a specified time after a certain number of States 
have deposited instruments signifying their accession with the depositary. See, e.g., Rome Statute of the 
International Criminal Court, art. 126(1) (effective July 1, 2002), 37 I.L.M. 999, 1068 (United States not 
bound because not a party) (“This Statute shall enter into force on the first day of the month after the 60th 
day following the date of the deposit of the 60th instrument of ratification, acceptance, approval or accession 
with the Secretary-General of the United Nations.”); see also U.N. Charter, art. 102(1), 59 Stat. at 1052 (“Every 
treaty and every international agreement entered into by any Member of the United Nations after the present 
Charter comes into force shall as soon as possible be registered with the Secretariat and published by it.”). 
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WILLIAMSON v. TEXAS 
No. 06-05-00072-CR 

COURT OF APPEALS OF TEXAS, SIXTH DISTRICT, TEXARKANA 
175 S.W.3d 522; 2005 Tex. App. LEXIS 8183 

September 20, 2005, Submitted 
October 4, 2005, Decided 

PRIOR HISTORY: On Appeal from the 124th Judicial District Court. Gregg County, Texas. 
Trial Court No. 30841-B. Ex parte Williamson, 2005 Tex. Crim. App. Unpub. LEXIS 31 

(Tex. Crim. App., Jan. 26, 2005) 
 
Defendant appealed a sentence of three consecutive life sentences for a conviction on three counts of 
aggravated sexual assault on a child.  The defendant argued that stacking three life terms was a violation of the 
constitutional prohibition against cruel and unusual punishment.  The court affirmed the trial court’s judgment. 
 
[TEXT EXCERPT] 

… 
 
Specifically, Williamson refers to Roper v. Simmons, 543 U.S. 551, 161 L. Ed. 2d 1, 125 S. Ct. 1183 (2005), 
and the language in that opinion recognizing the "evolving standards of decency that mark the progress of a 
maturing society" and their application to the determination of what punishments are so disproportionate as to 
be cruel and unusual. Id. at 1190. In that analysis, the United States Supreme Court also looked at 
international law and the treatment of juvenile offenders in other civilized countries. Likewise, 
Williamson directs us to the law of the International Criminal Court and the Federal Republic of 
Germany for consideration of "the evolving standards of decency . . . ." 
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PRESBYTERIAN CHURCH OF SUDAN v. TALISMAN ENERGY 
01 Civ. 9882 (DLC) 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 
NEW YORK 

453 F. Supp. 2d 633; 2006 U.S. Dist. LEXIS 64579; 162 Oil & Gas Rep. 1109 
September 12, 2006, Decided 

September 12, 2006, Filed 
SUBSEQUENT HISTORY: Judgment entered by Presbyterian Church of Sudan v. Talisman Energy, 

Inc., 2006 U.S. Dist. LEXIS 86609 (S.D.N.Y., Dec. 1, 2006) 
PRIOR HISTORY: Presbyterian Church of Sudan v. Talisman Energy, Inc., 2006 U.S. Dist. LEXIS 

42964 (S.D.N.Y., June 27, 2006) 
 
The plaintiffs, current and former residents of a foreign nation, brought a class action against the defendants, an 
oil company and the foreign nation, alleging international law violations stemming from oil exploration 
activities in that nation.  The defendants filed a motion for summary judgment, and the plaintiffs sought leave 
to amend their complaint.  The court granted the summary judgment motion and denied the motion to amend 
the complaint.  The court reasoned that the oil company was entitled to summary judgment because liability 
under the ATS for participation in a conspiracy could attach only where the goal of the conspiracy was to 
commit genocide or to commit aggressive war. With respect to the claim that the oil company aided and abetted 
the Sudan Government in committing genocide, crimes against humanity, and war crimes, the court held that 
the civilians failed to identify evidence showing that the oil company performed any act that could be construed 
as substantial assistance or that they possessed the requisite intent. The oil company could not be held liable for 
the acts of the consortium because there was no basis for disregarding the consortium's corporate form. 
 
[TEXT EXCERPT] 

… 
 
Since World War II, the only other context in which the charge of conspiracy has been recognized in 
international law has been when the object was to commit genocide. Brief for Specialists in Conspiracy and 
International Law as Amicus Curiae Supporting Petitioner at 11, Hamdan v. Rumsfeld, 548 U.S. 557, 126 S. Ct. 
2749, 165 L. Ed. 2d 723 (2006) (05-184) ("Conspiracy Amicus"). None of the recently established 
international criminal tribunals (to wit, the International Criminal Tribunal for the former Yugoslavia 
("ICTY"), the ICTR or International Criminal Court ("ICC")), have been authorized to try defendants 
for the crime of conspiracy outside the context of genocide; both the ICTY and ICTR have been authorized 
by statute to try defendants for conspiring to commit genocide. 
 

… 
 
1. The Elements of Aiding and Abetting Liability Under International Law 
 
The ICTY, ICTR and ICC each impose liability on individual defendants for aiding and abetting the 
commission of a crime. ICTY Statute at 7(1); ICTR at 6(1); Rome Statute of the International Criminal 
Court, United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 
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International Criminal Court, July 17, 1998, art. 25(3), U.N. Doc. A/CONF.183/9 (1998) ("Rome 
Statute"). For example, the ICTY Statute provides that a "person who planned, instigated, ordered, committed 
or otherwise aided and abetted in the planning, preparation or execution of a crime referred to in articles 2 to 5 
of the present Statute, shall be individually responsible for the crime." n68 ITCY Statue at art. 7(1) (emphasis 
supplied). 
 
The Rome Statute provides that: 
 

Article 25 
Individual Criminal Responsibility 
 
3. In accordance with this Statute, a person shall be criminally responsible and liable for 
punishment for a crime within the jurisdiction of the Court if that person: 

 
... 

 
(c) For the purpose of facilitating the commission of such a crime, aids, abets or otherwise assists in 
its commission or its attempted commission, including providing the means for its commission. 

 
... 

 
Article 30 
Mental Element 

 
1. Unless otherwise provided, a person shall be criminally responsible and liable for punishment 
for a crime within the jurisdiction of the Court only if the material elements are committed with 
intent and knowledge. 

 
2. For purposes of this article, a person has intent where: 

(a) In relation to conduct, that person means to engage in the conduct; 
(b) In relation to a consequence, that person means to cause that consequence or is aware 
that it will occur in the ordinary course of events. 

 
3. For the purposes of this article, "knowledge" means awareness that a circumstance exists or a 
consequence will occur in the ordinary course of events. "Know" and "knowingly" shall be 
construed accordingly. 

 
Rome Statue at art. 25, 30 (emphasis supplied). 
 

n68 Articles 2 through 5 refer to the specific crimes described in the ITCY Statute, to wit, Grave 
breaches of the Geneva Conventions of 1949, Violations of the laws or customs of war, Genocide, and 
Crimes against humanity. ICTY Statute at art. 2-5. 
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KIOBEL v. ROYAL DUTCH PETROLEUM CO., et al. 
No. 02-CIV-7618 KMWHBP 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
456 F.Supp.2d 457 

September 29, 2006 
SUBSEQUENT HISTORY: Complaint dismissed at, in part Kiobel v. Royal Dutch Petroleum Co., 2008 

U.S. Dist. LEXIS 16592 (S.D.N.Y., Mar. 4, 2008) 
PRIOR HISTORY: Kiobel v. Royal Dutch Petroleum Co., 2004 U.S. Dist. LEXIS 28813 

(S.D.N.Y., Mar. 11, 2004) 
Kiobel v. Royal Dutch Petroleum Co., 2005 U.S. Dist. LEXIS 27784 (S.D.N.Y., Aug. 15, 2005) 

 
Nigerian citizens brought a putative class action under Alien Tort Statute (ATS) against oil companies for 
facilitating or aiding and abetting the Nigerian government or state actors in violations of international law. The 
Defendants moved to strike the amended complaint or, in the alternative, to dismiss. The Court held that the oil 
companies could be secondarily liable for aiding and abetting the actions of others, that the Plaintiffs stated 
actionable claims for torture and crimes against humanity, and that the arbitrary detention of Nigerian citizens 
by the government was actionable. The Court, however, held that the alleged wanton destruction of the 
Nigerians’ real and personal property was not actionable under ATS; the alleged forced exile was not 
actionable, and the extra-judicial killing as alleged in the Plaintiffs’ complaint did not implicate a well-defined 
international norm so as to be actionable. 
 
[TEXT EXCERPT] 

… 
 
Plaintiffs allege that Defendants committed crimes against humanity: 

 
[t]he acts described [in the Amended Complaint] constitute crimes against humanity, in violation of 
customary international law which prohibits acts such as extrajudicial killing, arbitrary arrest and detention, 
rape, torture or beatings under color of state law, property destruction, forced exile and other similar acts 
committed as part of a systematic assault against an identifiable population group. 

 
Am. Compl. ¶ 93. 
 
This Court has defined crimes against humanity as any of a certain number of acts, including rape, 
torture, and arbitrary detention, “committed as part of a widespread or systematic attack directed 
against any civilian population.” Wiwa, 2002 WL 319887, at *9-10 (citing Rome Statute of the International 
Criminal Court ). That “crimes against humanity” encompasses within its definition a number of other crimes, 
does not, as Defendants assert, render it a “catch-all” claim that necessarily lacks the specificity and definite 
content required under Sosa. See Defs.’ Mem. at 6. 



 
 

 
 

A program of the United Nations Association of the United States of America 
www.amicc.org 

ISRAEL v. CRIME VICTIMS SERVICES DIVISION 
No. 05 C 7072 

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF 
ILLINOIS, EASTERN DIVISION 

2006 U.S. Dist. LEXIS 84863 
November 20, 2006, Decided 

PRIOR HISTORY: Israel v. Crime Victims Servs. Div., 2006 U.S. Dist. LEXIS 84202 
(N.D. Ill., Nov. 16, 2006) 

 
The plaintiff filed a civil complaint against the defendants, the Crimes Victims Services Division and 
others, alleging a wide variety of constitutional, federal statutory and international human rights 
violations arising out of their alleged discriminatory and malfeasant management of the Crime Victims 
Assistance Program.  The defendants filed a motion to dismiss for failure to state a claim and lack of 
jurisdiction.  The court granted the motion to dismiss with prejudice. 
 
[TEXT EXCERPT] 

… 
 
Plaintiff alleges that he was denied service based on his age, ethnicity, religion and gender. Plaintiff further 
alleges that Defendants have violated the Sarbanes- Oxley Act of 2002; the Age Discrimination Employment 
Act ("ADEA"), Title VII of the Civil Rights Act of 1964 ("Title VII"), the Americans with Disabilities Act 
("ADA"), the Rehabilitation Act, 42 U.S.C. §§ 1981, 1983, 1985 and 1988. He also alleges that Defendants 
violated the following sections of the United States Constitution when they discriminated against him and 
others similarly-situated to him: Article IV, Section 2; Article VI, paragraph 2; the First, Seventh, Eighth, 
Ninth, and Tenth Amendments and the Equal Protection Clause of the Fourteenth Amendment. Lastly, 
Plaintiff also alleges that the Defendants' discrimination violated the following international laws: Article 
III of the Geneva Convention; Protocol II of the International Criminal Tribunal of Rwanda; Chapter 
VII of the United Nations Charter; and Article 14 of the Rome Statute of the International Criminal 
Court. 
 

… 
 
Plaintiff cannot maintain a cause of action in this court under any of the following: Article III of the 
Geneva Convention; Protocol II of the International Criminal Tribunal of Rwanda; Chapter VII of the 
United Nations Charter; or Article 14 of the Rome Statute of the International Criminal Court. To 
maintain an action under those laws, Plaintiff would have to raise his claims in an appropriate international 
court. Plaintiff would also have to allege that he was a victim of war crimes, genocide, or other such grand 
crimes against humanity. 
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ALMOG, et al. v. ARAB BANK, PLC 
No. 04-CV-5564 (NG)(VVP), 05-CV-0388 (NG)(VVP) 

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF NEW YORK 
471 F.Supp.2d 257 
January 29, 2007 

PRIOR HISTORY: Linde v. Arab Bank, PLC, 463 F. Supp. 2d 310, 2006 U.S. Dist. LEXIS 89096 
(E.D.N.Y., 2006) 

 
Multiple plaintiffs, United States and foreign nationals allegedly injured, or the survivors of those injured or 
killed, in terrorist attacks in Israel, brought actions under, respectively, the Anti-Terrorism Act (ATA) and the 
Alien Tort Claims Act (ATS) against a Jordanian bank alleged to have knowingly provided banking and other 
services that facilitated the actions of terrorist organizations. Defendant Bank moved to dismiss. The District 
Court held that the allegations were insufficient to state a claim that the bank violated ATA by failing to retain 
possession of or control over funds or report them; therefore, these claims were dismissed. However, the Court 
found that the allegations were sufficient to state claims for violations of ATA provisions prohibiting providing 
material support or resources to terrorists and financing terrorism; claims for genocide and crimes against 
humanity; and claims under ATS as violations of international law. Thus, the Court denied the Defendant’s 
motions to dismiss these remaining claims. 
 
[TEXT EXCERPT] 

… 
 
Defendant does not contest the availability of genocide or crimes against humanity claims under the ATS but 
argues that plaintiffs have not sufficiently pled a claim for genocide and crimes against humanity… 
 
…Article 7 of the Rome Statute of the International Criminal Court (the “Rome Statute”), defines 
crimes against humanity: 
 

1. For the purpose of this Statute, “crime against humanity” means any of the following acts when 
committed as part of a widespread or systematic attack directed against any civilian population, with 
knowledge of the attack: 

 
(a) Murder; 
(b) Extermination; 
.... 
(h) Persecution against any identifiable group or collectivity on political, racial, national, 
ethnic, cultural, religious, gender ... or other grounds that are universally recognized as 
impermissible under international law, in connection with any act referred to in this 
paragraph or any crime within the jurisdiction of the Court; 
.... 
(k) Other inhumane acts of a similar character intentionally causing great suffering, or 
serious injury to body or to mental or physical health. 
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2. For the purpose of paragraph 1: 
 
(a) “Attack directed against any civilian population” means a course of conduct involving 
the multiple commission of acts referred to in paragraph 1 against any civilian population, 
pursuant to or in furtherance of a State or organizational policy to commit such attack; 
 
b) “Extermination” includes the intentional infliction of conditions of life, inter alia the 
deprivation of access to food and medicine, calculated to bring about the destruction of 
part of a population.... 

 
July 17, 1998, 37 I.L.M. 999, 1004-05 (emphasis added). n23 
 

n23 Although the United States has not joined the International Criminal Court, U.S. law 
recognizes the definition of crimes against humanity as stated in the Rome Statute. See Wiwa, 2002 
WL 319887, at *9-10. 

 
… 

 
Applying the standards provided in the Genocide Convention and the Rome Statute to the facts alleged 
here, plaintiffs have successfully stated claims for genocide and crimes against humanity. The amended 
complaints allege that HAMAS, the PIJ, the AAMB, and the PFLP act with the united purpose and shared 
mission to eradicate the State of Israel, murder or throw out the Jews, and liberate the area by replacing it with 
an Islamic or Palestinian State through the use of suicide bombings and other shockingly egregious violent acts. 
These goals reflect an intent to target people based on criteria prohibited by both the Genocide 
Convention and the Rome Statute. n24 
 
Plaintiffs allege that the terrorist organizations seek to accomplish their shared goal by cooperating in the 
planning and commission of suicide bombings and other murderous attacks using explosives, incendiary 
weapons, and lethal devices in public places, which has resulted in the systematic and continuous killing and 
injury of thousands of unarmed innocent civilians in Israel, the West Bank, and the Gaza Strip. These are 
precisely the sorts of acts proscribed in both the Genocide Convention and the Rome statute. 

 
n24 Defendant’s argument that plaintiffs will be unable to prove the required genocidal intent is 
insufficient to warrant dismissal of the pleadings. A motion to dismiss tests a complaint’s legal 
sufficiency, not plaintiffs’ proof. See Kadic, 70 F.3d at 244 (“Of course, at this threshold stage in the 
proceedings it cannot be known whether appellants will be able to prove the specific intent that is an 
element of genocide....”). Plaintiffs allege that the terrorist organizations seek to accomplish their shared 
goal by cooperating in the planning and commission of suicide bombings and other murderous attacks 
using explosives, incendiary weapons, and lethal devices in public places, which has resulted in the 
systematic and continuous killing and injury of thousands of unarmed innocent civilians in Israel, the 
West Bank, and the Gaza Strip. These are precisely the sorts of acts proscribed in both the Genocide 
Convention and the Rome statute. 
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SAKWE BALINTULO KHULUMANI, et al. v. BARCLAY NATIONAL BANK LTD., et al. 
Docket Nos. 05-2141-CV, 05-2326-CV 

UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 
504 F.3d 254 

October 12, 2007 
SUBSEQUENT HISTORY: As Amended, November 27, 2007. 

As Amended, December 5, 2007. 
As Amended, December 6, 2007. 
As Amended, December 31, 2007. 

Stay denied by Khulumani v. Barclay Nat'l Bank Ltd., 509 F.3d 148, 2007 U.S. App. LEXIS 27351 
(2d Cir., 2007) 

Affirmed without opinion by an equally divided Court at Am. Isuzu Motors, Inc. v. Ntsebeza, 128 S. Ct. 
2424, 171 L. Ed. 2d 225, 2008 U.S. LEXIS 3868 (U.S., 2008) 

Motion granted by, in part, Motion denied by, in part, Motion denied by S. African Apartheid Litig. v. 
Daimler AG, 617 F. Supp. 2d 228, 2009 U.S. Dist. LEXIS 34572 (S.D.N.Y., 2009) 

PRIOR HISTORY: Appeal from a judgment of the United States District Court for the Southern 
District of New York, In re S. African Apartheid Litig., 346 F. Supp. 2d 538, 2004 U.S. Dist. LEXIS 

23944 (S.D.N.Y., 2004) 
 
The US Court of Appeals for the Second Circuit relied on Article 25(3)(c) of the Rome Statute in determining 
whether corporations could be held liable for such alleged aiding and abetting. In a 2-1 ruling, the court found 
that the Rome Statute constitutes “an authoritative expression of the legal views of a great number of States.” 
The court, in a 2 to 1 decision, permitted class actions under the Alien Tort Statute by South Africans against 
50 corporations, including Citigroup, General Electric, E.I. DuPont de Nemours and IBM, for allegedly aiding 
and abetting apartheid discrimination. 
 
[TEXT EXCERPT] 

… 
 
I conclude that the recognition of the individual responsibility of a defendant who aids and abets a violation of 
international law is one of those rules “that States universally abide by, or accede to, out of a sense of legal 
obligation and mutual concern.” Flores, 414 F.3d at 248. Recognized as part of the customary law which 
authorized and was applied by the war crimes trials following the Second World War, it has been frequently 
invoked in international law instruments as an accepted mode of liability. During the second half of the 
twentieth century and into this century, it has been repeatedly recognized in numerous international 
treaties, most notably the Rome Statute of the International Criminal Court, and in the statutes creating 
the International Criminal Tribunal for the Former Yugoslavia (“ICTY”) and the International Criminal 
Tribunal for Rwanda (“ICTR”). n5 
 

n5 The district court seems to have dismissed the significance of some of these sources because they 
imposed criminal and not civil responsibility. See In re S. African Apartheid Litig., 346 F. Supp. 2d at 
550. This distinction finds no support in our case law, which has consistently relied on criminal law 
norms in establishing the content of customary international law for purposes of the ATCA. In Kadic, 
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for instance, we held that a defendant could be held liable under the ATCA based on international 
criminal law norms prohibiting genocide and war crimes. Kadic, 70 F.3d at 241–42. In concluding that 
genocide was actionable under the ATCA, the Kadic court relied on a United Nations resolution 
declaring that genocide is a “crime under international law,” G.A. Res. 96(I), at 188–89, U.N. Doc. 
A/64 (Dec. 11, 1946), the London Charter, Agreement for the Prosecution and Punishment of the Major 
War Criminals of the European Axis, Aug. 8, 1945, E.A.S. 472, and the Genocide Convention, 
Convention on the Prevention and the Punishment of the Crime of Genocide, Dec. 9, 1948, 102 Stat. 
3045, 78 U.N.T.S. 277, which confirms that “genocide, whether committed in a time of peace or in time 
of war, is a crime under international law which [the contracting parties] undertake to prevent and to 
punish,” id. at art. I (emphasis added); see Kadic, 70 F.3d at 241. Kadic also held that jurisdiction 
existed under the ATCA for “claims of war crimes” because “[t]he liability of private individuals for 
committing war crimes has been recognized since World War I and was confirmed at Nuremberg after 
World War II,” id. at 243, notwithstanding that the Nuremberg trials were criminal proceedings and that 
the proscription of war crimes is self-evidently criminal in nature.  
 
Our past reliance on criminal law norms seems entirely appropriate given that, as Justice Breyer 
observed in Sosa, international law does not maintain the kind of hermetic seal between criminal and 
civil law that the district court sought to impose. See Sosa, 542 U.S. at 762–63 (Breyer, J., concurring). 
“[T]he criminal courts of many nations combine civil and criminal proceedings, allowing those injured 
by criminal conduct to be represented, and to recover damages, in the criminal proceeding itself.” Id. 
Moreover, the ICTY has recognized the propriety of civil remedies for violations of international 
criminal law in certain circumstances, noting for example that a torture victim might “bring a civil suit 
for damage in a foreign court.” Prosecutor v. Furundzija, Case No. IT-95-17/1, Trial Chamber 
Judgment, ¶ 155 (Dec. 10, 1998). 

 
… 

 
More recently, the Rome Statute of the International Criminal Court (“Rome Statute”), July 17, 1998, 
2187 U.N.T.S. 90, provides that a person shall be criminally responsible and liable for punishment for a 
crime within the jurisdiction of the ICC if that person: 
 

(c) For the purpose of facilitating the commission of such a crime, aids, abets or otherwise assists 
in its commission or its attempted commission, including providing the means for its commission; 
[or] 
(d) In any other way contributes to the commission or attempted commission of such a crime by a 
group of persons acting with a common purpose. Such contribution shall be intentional and shall 
either: 

(i) Be made with the aim of furthering the criminal activity or criminal purpose of the 
group, where such activity or purpose involves the commission of a crime within the 
jurisdiction of the Court; or 
(ii) Be made in the knowledge of the intention of the group to commit the crime[.] 
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Id. art. 25 (3)(c), (d). The Rome Statute is particularly significant for the present inquiry because, unlike 
other sources of international legislation, it articulates the mens rea required for aiding and abetting 
liability. The Statute makes clear that, other than assistance rendered to the commission of a crime by a 
group of persons acting with a common purpose, a defendant is guilty of aiding and abetting the 
commission of a crime only if he does so “[f]or the purpose of facilitating the commission of such a 
crime.” Id. art. 25 (3)(c). 
 
In drawing upon the Rome Statute, I recognize that it has yet to be construed by the International 
Criminal Court; its precise contours and the extent to which it may differ from customary international 
law thus remain somewhat uncertain. Nevertheless, the Statute has been signed by 139 countries and 
ratified by 105, including most of the mature democracies of the world. n9 It may therefore be taken “by 
and large . . . as constituting an authoritative expression of the legal views of a great number of States.” 
Furundzija, Trial Chamber Judgment, ¶ 227. 
 

n9 The United States has not ratified the Rome Treaty for reasons unrelated to any concern over 
the definition of aiding-and-abetting. See Brief for the United States as Amicus Curaie, at 24 n.14; 
see also Presbyterian Church of Sudan v. Talisman Energy, Inc., 374 F. Supp. 2d 331, 339–40 
(S.D.N.Y. 2005) (“[T]he United States feared ‘unchecked power in the hands of the prosecutor’ that 
could lead to ‘politicized prosecution.’”). Indeed, the Amicus Brief appears to endorse the elements 
set out in Article 25(3). Brief for the United States as Amicus Curaie, at 26. 

 
Furthermore, the Rome Statute’s mens rea standard is entirely consistent with the application of 
accomplice liability under the sources of international law discussed above. n10 
 

n10 The same standard was also adopted by the United Nations Transitional Administration in East 
Timor (“UNTAET”). See UNTAET Reg. No. 2000/15 § 14.3(c). 

 
[…]Accordingly, I conclude that a defendant may be held liable under international law for aiding and abetting 
the violation of that law by another when the defendant (1) provides practical assistance to the principal which 
has a substantial effect on the perpetration of the crime, and (2) does so with the purpose of facilitating the 
commission of that crime. 
 

… 
 
While I am unable to find that liability predicated on the definition of aiding and abetting offered in the 
decisions of the ICTY and ICTR is sufficiently well-established and universally recognized to trigger 
jurisdiction for a tort suit under the ATCA, particularly in light of the higher standard articulated in the 
Rome Statute, I am mindful of the conclusions of these tribunals. n16 
 

n16 I note further that other federal courts have consulted decisions of the ICTY and ICTR in 
determining whether various rules are part of customary international law. See, e.g., Hamdan, 126 S. Ct. 
at 2785 n. 40 (ICTY); Sosa, 542 U.S. at 762 (Breyer, J. concurring) (ICTY); Ford ex rel. Estate of Ford 
v. Garcia, 289 F.3d 1283, 1290--93 (11th Cir. 2002) (ICTY and ICTR); Tagaga v. INS, 228 F.3d 1030, 
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1035 n.10 (9th Cir. 2000) (ICTY); Almog, 471 F. Supp. 2d at 286 (noting that "[s]tandards for imposing 
liability where a non-primary actor is alleged to be liable for a violation of the law of nations emerge 
from," in part, the ICTY and ICTR case law); Presbyterian Church of Sudan, 453 F. Supp. 2d at 666--
68 (analyzing ICTY cases to determine the elements of aiding and abetting liability under international 
law); In re "Agent Orange" Prod. Liab. Litig., 373 F. Supp. 2d at 54 (same); Mehinovic v. Vuckovic, 198 
F. Supp. 2d 1322, 1356 (N.D. Ga. 2002). 

 
… 

 
Because aiding and abetting is a generally applicable means of identifying who should be held responsible for a 
particular act, rather than a necessary element of the act itself, it is more reasonable to consider whether the 
theory is accepted as a general principle of customary international law than to ask whether each substantive 
norm that proscribes a specific conduct encompasses liability for aiding and abetting. See, e.g., Rome Statute 
(including the provision on individual criminal responsibility in "Part III: General Principles of 
Criminal Law" and the definition of the substantive offenses in Part II); ICTR Statute (segregating the 
article defining individual criminal responsibility from the articles describing the substantive offenses); ICTY 
Statute (same); Draft Code of Crimes Against the Peace and Security of Mankind, Report of the International 
Law Commission on the work of its forty-eighth session, U.N. GAOR, 51st Sess., Supp. No. 10, U.N. Doc. 
A/51/10 (1996) (including the article on individual responsibility in "Part One: General Provisions" and the 
definitions of crimes in "Part Two: Crimes Against the Peace and Security of Mankind"). 
 

… 
 
{Judge Korman decision – Partial concurrence, partial dissent} 
Indeed, while the Reporters of the Restatement observed that the International Convention on the Suppression 
and Punishment of the Crime of Apartheid, adopted Nov. 30, 1973, 1015 U.N.T.S. 243 (the "Apartheid 
Convention"), provided for universal jurisdiction, they stated that it did so only "[a]mong [the] parties to the 
Convention." Restatement (Third) of Foreign Relations Law § 702 reporters' note 7. See also Antonio Cassese, 
Crimes Against Humanity, in 1 The Rome Statute of the International Criminal Court: A Commentary 353, 
376 (Antonio Cassese et al., eds., 2002) (observing that the Rome Statute, enacted in 1998, is broader 
than customary international law and "expands general international law" insofar as it, inter alia, 
"broadens the classes of conduct amounting to crimes against humanity" to include "the crime of 
apartheid"). n1 
 

n1 The Rome Statute does not apply to "conduct prior to the entry into force of the Statute." 
Rome Statute of the International Criminal Court art. 24(1), open for signature July 17, 1998, 37 
I.L.M. 999, 1016 (entered into force July 1, 2002). As one commentator explained, "[t]o be 
acceptable to the broadest possible majority of countries, many of which had dark experiences in 
the past and had to resort to amnesties or similar solutions to achieve national reconciliation, 
criminal responsibility under the Rome Statute could not be made retroactive . . . ." Per Saland, 
International Criminal Law Principles, in The International Criminal Court: The Making of the 
Rome Statute -- Issues, Negotiations, Results 189, 196 (Roy S. Lee ed., 1999). This may explain why 



 
 

 
 

A program of the United Nations Association of the United States of America 
www.amicc.org 

the Republic of South Africa, which never ratified the Apartheid Convention, ratified the Rome 
Statute. 

 
… 

 
{Judge Korman decision – Partial concurrence, partial dissent} 
More than forty years later, during negotiations for the Rome Statute, pursuant to which the ICC was 
created, France proposed bringing corporations and other juridical persons (though not States) within 
the jurisdiction of the ICC. That proposal was again rejected, for three principal reasons: (1) "from a 
pragmatic point of view it was feared that the ICC would be faced with tremendous evidentiary 
problems when prosecuting legal entities"; (2) "from a more normative-political point of view it was 
emphasized that the criminal liability of corporations is still rejected in many national legal orders, and 
international disparity which could not be brought in concord with the principle of complementarity"; 
and (3) "it was felt morally obtuse for States to insist on the criminal responsibility of all entities other 
than themselves." Albin Eser, Individual Criminal Responsibility, in 1 Antonio Cassese et al., The Rome 
Statute of the International Criminal Court: A Commentary 767, 778-79 (2002) (footnotes omitted). Thus, 
the Rome Statute provides for jurisdiction over only "natural persons." The Rome Statute of the ICC 
art. 25(1), opened for signature July 17, 1998, 37 I.L.M. 999, 1016 (entered into force July 1, 2002) ("The 
Rome Statute"). 
 

… 
 
{Judge Korman decision – Partial concurrence, partial dissent} 
Indeed, "[t]he applicability of the nullum crimen principle to serious breaches of international 
humanitarian law was by 1998 sufficiently well-accepted that its inclusion within the Rome Statute was 
seen as necessary . . . ." Id. at 755. See also Prosecutor v. Tadic, 36 I.L.M. 908, 945, Case No. IT-94-1-T, 
Opinion and Judgment P 654 (Trial Chamber May 7, 1997) (the International Tribunal "must apply customary 
international law as it stood at the time of the offences"). 
 

… 
 
{Judge Korman decision – Partial concurrence, partial dissent} 
Instead, he "conclude[s] that a defendant may be held liable under international law for aiding and 
abetting the violation of that law by another when the defendant (1) provides practical assistance to the 
principal which has a substantial effect on the perpetration of the crime, and (2) does so with the purpose 
of facilitating the commission of that crime." Op. of Judge Katzmann ante at 38-39. The basis for this 
formulation is article 25 of the Rome Statute. Rome Statute of the ICC, opened for signature July 17, 
1998, 37 I.L.M. 999, 1016 (entered into force July 1, 2002).  

Specifically, article 25 of the Rome Statute provides that a person shall be criminally responsible and 
liable for punishment for specified crimes against humanity if that person: 
 



 
 

 
 

A program of the United Nations Association of the United States of America 
www.amicc.org 

(c) For the purpose of facilitating the commission of such a crime, aids, abets or otherwise 
assists in its commission or its attempted commission, including providing the means for its 
commission; 

(d) In any other way contributes to the commission or attempted commission of such a crime 
by a group of persons acting with a common purpose. Such contribution shall be intentional 
and shall either: 

 
(i) Be made with the aim of furthering the criminal activity or criminal purpose 
of the group, where such activity or purpose involves the commission of a crime 
within the jurisdiction of the Court; or 

(ii) Be made in the knowledge of the intention of the group to commit the crime; 
 
Id. art. 25(3)(c), (d). 

This article is significant because it makes clear that, other than assistance rendered to the commission of 
a crime by a group of persons acting with a common purpose, a defendant is guilty of aiding-and-
abetting the commission of a crime only if he does so "[f]or the purpose of facilitating the commission of 
such a crime . . . including providing the means for its commission." Id. The same standard was adopted by 
the United Nations Transitional Administration in East Timor ("UNTAEAT"). See UNTAET, June 6, 2000, 
Reg. No. 2000/15 § 14.3(c). As one commentator has observed: 
 

With regard to facilitating the commission of a crime, the aider and abettor must act with 'purpose.' 
. . . This means more than the mere knowledge that the accomplice aids the commission of the 
offence, as would suffice for complicity according to the ICTR and ICTY Statutes, rather he must 
know as well as wish that his assistance shall facilitate the commission of the crime. 

 
Albin Eser, Individual Criminal Responsibility, in 1 The Rome Statute of the International Criminal Court 
767, 801 (Antonio Cassese et al., eds. 2002) (emphasis in original). 

The Rome Statute has been signed by 139 countries and ratified by 105, including most of the mature 
democracies of the world. I agree that it reflects an international consensus on the issue of the 
appropriate standard for determining liability for aiding-and-abetting, it is consistent with our own 
domestic law, see ante at 111-12, and it addresses the concern over the adoption of a "substantial 
assistance with knowledge" standard raised in the amicus brief filed by the United States. Br. for the 
U.S.A. as Amicus Curiae at 13. Indeed, the amicus brief appears to endorse the elements set out in article 
25(3). Id. at 26 (arguing that "the standard the plaintiffs propose differs materially from the most recent 
formulations adopted in international practice") (citing article 25(3) of the Rome Statute). Perhaps more 
significantly, the standard in article 25(3)(c) of the Rome Statute is consistent with the Ministries Case, 
discussed at the outset, that holds that the conduct which the defendants allegedly engaged in here was 
not a violation of customary international law. The Ministries Case, 14 Trials of War Criminals Before the 
Nuernberg Military Tribunals Under Control Council Law No. 10 622. These considerations also obviate 
any concern regarding the failure of the United States to ratify the Treaty of Rome for reasons unrelated 
to the definition of aiding-and-abetting. See Yousef, 327 F.3d at 92 n.25. 
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My point of disagreement with Judge Katzmann relates to the narrow issue of whether there was any"'well 
established[] [and] universally recognized" definition of aiding-and-abetting sufficient to be considered 
customary international law for the purposes of the ATCA during the apartheid era when the defendants 
allegedly violated customary international law. Op. of Judge Katzmann ante at 39. There was none. See Steven 
R. Ratner & Jason S. Abrams, Accountability for Human Rights Atrocities in International Law: Beyond the 
Nuremberg Legacy 130 (2d ed. 2001), and the absence of such a definition during this period is significant for 
the reasons already discussed, ante at 9239-41. 

Nevertheless, I concur in section II.B of his opinion that articulates the customary international law standard for 
aiding-and-abetting based on the Rome Statute. I do so because it provides a clear standard, adopted by a 
majority of the panel, for Judge Sprizzo to apply, in deciding whether to grant the plaintiffs' motion to file 
amended complaints. n14 Moreover, as applied to the facts in this case, the standard Judge Katzmann adopts is 
consistent with the Ministries Case--the validity of which has never been questioned. 
 

n14 In deciding this motion, Judge Sprizzo should also consider applying the pleading standard 
enunciated in Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007). 
The standard seems particularly appropriate to the class actions in this case, which are intended to coerce 
a settlement rather than provide the framework for a trial which we all know will never take place. 

 
Judge Katzmann's opinion, however, does not end with section II.B. Thus, while he does not rely on post-
apartheid decisions of the ICTY or the ICTR to support the standard that he enunciates for determining aiding-
and-abetting liability, he does rely on those cases to suggest that the "substantial assistance with knowledge" 
standard for aiding-and-abetting may provide a foundation for future development of the law in this area. I 
discuss the cases on which he relies to demonstrate why, contrary to Judge Katzmann's gratuitous suggestion. 
Indeed, even Judge Katzmann acknowledges they have generated some confusion. Op. of Judge Katzmann ante 
at 278 n. 15. The dicta do not provide a reliable basis for a broader definition than the one proscribed in 
the Rome Statute. 
 

… 
 
{Judge Korman decision – Partial concurrence, partial dissent} 
Judge Katzmann concedes that the defendants in the ICTY and ICTR cases he cites involved joint participants 
in violations of international law. Indeed, virtually all of the defendants in these cases were state actors. They 
hold, at most, that "substantial assistance with knowledge" satisfies the participation necessary for the 
imposition of liability on joint participants sharing the common purpose of violating a norm of customary 
international law. This is entirely consistent with the Rome Statute. 
 

… 
 
{Judge Korman decision – Partial concurrence, partial dissent} 
I dissent from judgment reversing the dismissal of the complaint for the reasons I have elaborated above. 
Nevertheless, I concur in section II.A of Judge Katzmann's opinion that rejects Judge Hall's argument that the 
scope of liability for the violation of the norm of international law must be decided by reference to our own 
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domestic law. I concur as well in section II.B of Judge Katzmann's opinion that articulates the elements 
of aiding-and-abetting liability as defined in article 25(b) & (c) of the Rome Statute. These elements are 
consistent with, if not mandated by, customary international law. I also concur in section II of the per 
curiam opinion dismissing the TVPA cause of action for the reasons stated in the per curium opinion and for 
the additional reason that only natural persons are subject to liability under it. 
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ABAGNININ v. AMVAC CHEMICAL CORPORATION 
No. 07-56326 

UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 
545 F.3d 733; 2008 U.S. App. LEXIS 20226; 38 ELR 20250 

July 18, 2008, Argued and Submitted, Pasadena, California 
September 24, 2008, Filed 

PRIOR HISTORY: Appeal from the United States District Court for the Central District of California. 
D.C. No. CV-06-06157-GW. 

 
The plaintiffs were foreign nationals who sued the defendants, a chemical company, distributors, and produce 
companies under the Alien Tort Claims Act 28 U.S.C.S. § 1350.  Among the allegations were that the 
defendants committed genocide and crimes against humanity in the Ivory Coast.  Firstly, the plaintiffs claimed 
that the Rome Statute had lowered the specific intent element of genocide to include knowledge of the 
destruction, in whole or in part, of a national, ethnical, racial or religious group.  The court found that since the 
United States had not ratified the Rome Statute, the plaintiffs must show that customary international law 
defined the specific intent of genocide as inclusive of knowledge.  The plaintiffs failed to do so in the opinion 
of the court.  Secondly, the plaintiffs argued that the defendants were capable of committing crimes against 
humanity.  On this point, they relied upon the wording in the Rome Statute.  However, the court did not find 
that customary international law supported the defendants’ arguments.  The appeals court upheld the district 
court’s judgment to dismiss with prejudice the plaintiff’s claims. 
 
[TEXT EXCERPT] 

… 
 
On March 23, 2007, the district court dismissed with prejudice Abagninin's claims for genocide and unlawful 
distribution of pesticides. The district court found that Abagninin failed to allege a violation of applicable 
norms of international law regarding genocide and unlawful distribution of pesticides. Specifically, the district 
court held that genocide requires specific intent to destroy a particular group of victims, and that Abagninin 
only alleged that AMVAC acted with knowledge of the consequences of DBCP. In so holding, the district 
court rejected Abagninin's argument that the Rome Statute of the International Criminal Court ("Rome 
Statute") lowered the intent requirement for genocide to include knowledge. n3 The district court also 
dismissed the remaining claims, including the claim predicated on crimes against humanity. The district court 
held that these claims required an element of State action, and granted leave to amend to include allegations of 
State action. 
 

n3 Abagninin appeals the decision as to the genocide claim; dismissal of the claim for unlawful 
distribution of pesticides is not before us. 

 
… 

 
The district court dismissed the genocide claim because Abagninin failed to allege that AMVAC acted with 
specific intent, and denied leave to amend because the defect could not be cured. Relying on the Rome 
Statute, Abagninin contends that the original complaint sufficiently alleged genocidal intent--knowledge-
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-defined as awareness that a consequence will occur in the ordinary course of events. However, the 
knowledge intent standard is not part of a treaty of the United States or part of the law of nations. No treaty of 
the United States, no controlling act of the President or Congress, and no judicial decision indicates that 
genocide is a knowledge-based norm. Nor is there a sufficient consensus that it is a violation of international 
law to be aware that genocide will occur in the ordinary course of events. 
 

… 
 
A treaty not ratified by the United States at the time of the alleged events cannot form a basis for an ATS 
claim...[i]t is undisputed that the United States has neither signed nor ratified the Rome Statute. Int'l 
Criminal Court, Assembly of States Parties, The States Parties to the Rome Statute, available at 
http://www.icccpi.int/asp/statesparties.html (last visited Aug. 11, 2008); see also Letter from John R. 
Bolton, U.S. Under Secretary of State for Arms Control and International Security, to Kofi Annan, U.N. 
Secretary General (May 6, 2002), available at http://www.state.gov/r/pa/prs/ps/ 2002/9968.htm (stating 
that the United States does not intend to become a party to the Rome Statute). Despite the lack of formal 
constitutional ratification, Abagninin contends that the Rome Statute is nonetheless "self-executing." 
This contention is without merit. See Medellin v. Texas, U.S. , 128 S. Ct. 1346, 1356 n.2, 170 L. Ed. 2d 190 
(2008) ("What we mean by 'self-executing' is that the treaty has automatic domestic effect as federal law 
upon ratification") (emphasis added). In order to state a claim based on the ATS, Abagninin must 
therefore demonstrate that the law of nations includes the Rome Statute's intent standard. 28 U.S.C. § 
1350. 
 

… 
 
Abagninin confuses the issue by asserting a broader proposition--that the fact that 139 countries signed, 
and 105 countries ratified, the Rome Statute demonstrates that its standards reflect a universal 
obligatory norm. The issue here, however, is narrower: whether the Rome Statute's definition reflects 
the kind of definiteness and acceptance among civilized nations that existed for Sosa's historical 
paradigms. The district court correctly held that it does not. 
 

… 
 
The Rome Statute is not a treaty of the United States, and customary international law defines genocide 
as requiring specific intent. Furthermore, the United States' government has clearly expressed its 
understanding regarding specific intent, and we have "no congressional mandate to seek out and define new and 
debatable violations of the law of nations." Sosa, 542 U.S. at 728. 
 

… 
 
Abagninin also appeals the dismissal of the ATS claim for crimes against humanity. As AMVAC does not 
dispute the point, we will assume, without deciding, that the norm for crimes against humanity is specific, 
obligatory, and universal. We also assume, because the parties do, that the Rome Statute accurately states 
the elements of a crime against humanity: commission of any of the enumerated acts when committed as 
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part of a widespread or systematic attack directed against any civilian population, with knowledge of the 
attack. n5 Rome Statute art. 7.1. An "attack directed against any civilian population" is a course of 
conduct "pursuant to or in furtherance of a State or organizational policy to commit such attack." Id. 
art. 7.2(a). Abagninin contends that AMVAC is a business organization, and therefore used DBCP 
pursuant to an "organizational policy." The district court properly concluded that Abagninin failed to 
allege facts sufficient to constitute State or organization action as required for crimes against humanity. 
 

n5 The enumerated acts include inter alia, murder, extermination, enslavement, enforced 
sterilization, and other "inhumane acts of a similar character intentionally causing great 
suffering, or serious injury to body or to mental or physical health." Rome Statute art. 7.1(a)-(k). 

 
… 

 
However, allegations of "affirmative action by the government of the Ivory Coast" fail to state a claim 
for crimes against humanity because Abagninin does not allege that the use of DBCP was part of a plan 
or policy to commit one of the enumerated acts, i.e. to sterilize the plantation workers. Cf. Rome Statute 
art. 7.1. Merely purchasing and providing DBCP for use on the plantations does not suffice, and the district 
court correctly found that the facts as alleged do not support Abagninin's conclusory statement that the use of 
DBCP was carried out pursuant to a State or organizational policy. Lee v. City of Los Angeles, 250 F.3d 668, 
679 (9th Cir. 2001) 
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NTSEBEZA v. DAIMLER AG (In Re South African Apartheid) 
02 MDL 1499 (SAS),02 Civ. 4712 (SAS),02 Civ. 6218 (SAS),03 Civ. 1024 (SAS),03 

Civ. 4524 (SAS) 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 

NEW YORK 
617 F. Supp. 2d 228; 2009 U.S. Dist. LEXIS 34572 

April 8, 2009, Decided 
April 8, 2009, Filed 

SUBSEQUENT HISTORY: Reconsideration denied by In re S. African Apartheid, 617 F. Supp. 2d 228, 
2009 U.S. Dist. LEXIS 47490 (S.D.N.Y., May 27, 2009) 

PRIOR HISTORY: Khulumani v. Barclay Nat'l Bank Ltd., 504 F.3d 254, 2007 U.S. App. LEXIS 24370 
(2d Cir. N.Y., 2007) 

 
The plaintiffs, citizens of South Africa, brought two actions asserting that the defendant multinational 
corporations aided and abetted torts in violation of customary international law.  The plaintiffs claimed 
jurisdiction in United States courts under the Alien Tort Claims Act, 28 U.S.C.S. § 1350.  The defendants filed 
a second motion to dismiss, and the plaintiffs filed a motion to re-solicit the views of the Governments of the 
United States and South Africa concerning this litigation.  The dispute involved the necessary mens rea 
requirement for an aiding and abetting claim under customary international law.  The court granted in part the 
motion to dismiss, and denied the motion to re-solicit the views of the governments. 
 
[TEXT EXCERPT] 

… 
 
Plaintiffs advance two international legal instruments as the source of their claim: the International 
Convention on the Suppression and Punishment of the Crime of Apartheid ("the Apartheid Convention") and 
the Rome Statute of the International Criminal Court ("ICC"). n98 
 

n98 See International Convention on the Suppression and Punishment of the Crime of Apartheid, 13 
I.L.M. 50, 1015 U.N.T.S. 243 (1976); Rome Statute of the International Criminal Court ("Rome 
Statute"), July 17, 1998, 2187 U.N.T.S. 90. 

 
… 

 
Therefore the sole remaining potential source for a tort of apartheid by a non-state actor is the Rome 
Statute, which defines the crime of apartheid as: 
 

inhumane acts . . . committed in the context of an institutionalized regime of systematic 
oppression and domination by one racial group over any other racial group or groups and 
committed with the intention of maintaining that regime. n104 

 
Inhumane acts are further defined as actions of a character similar to murder, extermination, 
enslavement, deportation, imprisonment, torture, sexual violence, persecution against any identifiable 
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group, or enforced disappearance. n105 Theoretically, a private act of apartheid may be described with 
the requisite degree of specificity. The elements of private apartheid would be (1) persecution against any 
identifiable group (2) committed in the context of an institutionalized regime of systemic racial 
discrimination (3) with the intention of maintaining that regime. 
 
This reading of the Rome Statute is strained to say the least; a more reasonable interpretation of that 
statute would require a combination of acts similar to those defined by statute as inhumane. Moreover, 
the need for such particularized analysis of a single international legal instrument demonstrates that 
private apartheid is not a uniformly-accepted prohibition of international character. Although the 
establishment of state-sponsored apartheid and the commission of inhumane acts needed to sustain such 
a system is indisputably a tort under customary international law, n106 the international legal system 
has not thus far definitively established liability for non-state actors who follow or even further state-
sponsored racial oppression. Therefore, this Court declines to recognize a tort of apartheid by a non-state 
actor. The Ntsebeza plaintiffs' direct liability claims must be dismissed. 
 

n104 Rome Statute art. 7(2)(h). 
n105 See id. art. 7(1). 

 
… 

 
The custody or control requirement, as well as the relationship between CIDT and torture, are evident 
throughout international law. The Rome Statute's sole reference to CIDT is found in article 55, which 
addresses the "Rights of persons during an investigation." n117 Specifically, the Rome Statute describes 
CIDT as an omnibus category covering abuses such as "coercion, duress or threat to torture." n118 
 

n117 Rome Statute art. 55. 
 
 

n118 Id. art. 55(b). Accord Restatement (Third) of the Foreign Relations Law of the United States § 
702(d) (noting that a state violates customary international law if it practices "torture or other cruel, 
inhuman, or degrading treatment or punishment"). Cf. International Covenant on Civil and Political 
Rights art. 7, Dec. 19, 1966, 999 U.N.T.S. 171 ("No one shall be subjected to torture or to cruel, 
inhuman or degrading treatment or punishment. In particular, no one shall be subjected without his free 
consent to medical or scientific experimentation."). Although it is possible for non-consensual medical 
experimentation to occur outside the context of captivity, see Abdullahi, 2009 U.S. App. LEXIS 1768, 
2009 WL 214649, at *16, this injunction is generally considered a prohibition against torture and the 
mistreatment of detainees. See, e.g., Eric Posner, Human Welfare, Not Human Rights, 108 Colum. L. 
Rev. 1758, 1773 n.66 (2008) (describing this provision as a "ban on torture"); Roberto Andorno, Global 
Bioethics and Human Rights, 27 Med. & L. 1, 2-3 (2008) (noting the origins of this provision in "the 
abusive treatment of concentration camp prisoners by Nazi medical doctors"). 

 
… 
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There are a multitude of international legal materials from which this Court may draw a standard concerning 
aiding and abetting liability under the ATCA. I will focus on three sets of sources that the Second Circuit 
has deemed particularly authoritative: the judgments of the International Military Tribunal at Nuremberg, 
the decisions of the International Criminal Tribunal for the Former Yugoslavia ("ICTY") and the International 
Criminal Tribunal for Rwanda ("ICTR"), and the Rome Statute of the International Criminal Court. n143 
 

n143 See Khulumani, 504 F.3d at 270-76 (Katzmann, J., concurring) (establishing the importance 
of these sources). 

 
… 

 
Therefore, in the context of commercial services, provision of the means by which a violation of the law is 
carried out is sufficient to meet the actus reus requirement of aiding and abetting liability under customary 
international law. n158 
 

n158 The Rome Statute further supports this distinction. See Rome Statute art. 25(c) (noting that 
"providing the means for [a crime's] commission" is one example of aiding, abetting, or otherwise 
assisting a violation of the law of nations). 

 
… 

 
The vast majority of international legal materials clearly prescribe knowledge as the mens rea requirement for 
aiding and abetting. The ICTY set forth this standard most succinctly, requiring "knowledge that [the aider or 
abettor's] actions will assist the perpetrator in the commission of the crime." n161 
 

n161 …See generally Doug Cassel, Corporate Aiding and Abetting of Human Rights Violations: 
Confusion in the Courts, 6 Nw. U. J. Int'l Hum. Rts. 304, 314 (2008) ("[T]he majority of the post-World 
War II case law, case law of the ICTY and the ICTR, the [International Law Commission] Draft Code, 
and group crimes under article 25(3)(d) of the [Rome] Statute, requires that those who aid and 
abet merely have knowledge that they are assisting criminal activity."). 

 
… 

 
The Rome Statute of the International Criminal Court presents the most difficult question concerning 
the universality of the knowledge standard for aiding and abetting under customary international law. 
Article 25 (c) of the Rome Statute creates criminal liability for an individual who "[f]or the purpose of 
facilitating the commission of such a crime, aids, abets or otherwise assists in its commission or its 
attempted commission, including providing the means for its commission." n171 On this basis, Judge 
Katzmann stated that the only conduct universally condemned with the degree of certainty required by 
Sosa is the provision of substantial assistance by an aider and abettor who shares the primary violator's 
intent. n172 
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However, Judge Katzmann recognized that the Rome Statute "has yet to be construed by the 
International Criminal Court" and that "its precise contours and the extent to which it may differ from 
customary international law thus remain somewhat uncertain." n173 The Rome Statute was not 
intended to eliminate rights existing under the law of nations; n174 therefore in most cases the Statute 
codifies rather than modifies previously existing and clearly established customary international law. 
n175 Nevertheless, where the Rome Statute explicitly deviates from the law of nations, it is fair to assume 
that those rules are unique to the ICC, rather than a rejection of customary international law. n176 
There is no explicit deviation in the Rome Statute with regard to aiding and abetting liability. Article 
25(c) can reasonably be interpreted to conform to pre-Rome Statute customary international law. 
 
"It remains unclear whether "purpose" [in Article 25(c)] means sole purpose, primary purpose, or 
simply purpose as inferred from knowledge of likely consequences." n177 As one prominent scholar has 
explained, a secondary purpose can be inferred from knowledge of the likely consequences of an act. n178 This 
logic is particularly prominent in the case of a person or corporation who provides the means by which a crime 
in violation of the law of nations is carried out, as the primary purpose -- profit -- is furthered by the success of 
an ongoing crime. Thus it may reasonably be inferred that an arms dealer providing weapons to perpetrators of 
a genocide tacitly supports the genocide, as it creates demand for that increases profit. n179 
 
Moreover, Article 25(c) does not exist in isolation. n180 Article 30 -- entitled "Mental State" -- provides 
that:  
 

A person has intent where: (a) In relation to conduct, that person means to engage in the conduct; 
[and] (b) In relation to a consequence, that person means to cause that consequence or is aware 
that it will occur in the ordinary course of events. n181 

 
Thus even assuming that "[f]or the purpose of facilitating commission of such a crime" in Article 25(c) 
carries an intent requirement, within the context of the Rome Statute "intent" does not require that an 
aider or abettor share the primary actor's purpose. The actions must be taken intentionally: there is no 
liability for the provision of assistance under duress. n182 But the aider or abettor may be held liable if 
he or she is aware that the assistance provided will substantially assist the commission of crimes in 
violation of the law of nations. The portion of the mens rea requirement related to the outcome -- rather 
than the act -- is in fact identical to the Rome Statute's definition of knowledge: 
 

"awareness that a circumstance exists or a consequence will occur in the ordinary course of 
events." n183  

 
Under the Rome Statute -- and under customary international law -- there is no difference between 
amorality and immorality. One who substantially assists a violator of the law of nations is equally liable if he 
or she desires the crime to occur or if he or she knows it will occur and simply does not care. 
 
Therefore, there are no applicable international legal materials requiring a finding of specific intent before 
imposing liability for aiding and abetting a violation of customary international law. As a result, I conclude that 
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customary international law requires that an aider and abettor know that its actions will substantially assist the 
perpetrator in the commission of a crime or tort in violation of the law of nations. n184 
 

n171 Rome Statute art. 25(c) (emphasis added). 
 

n172 See Khulumani, 504 F.3d at 277 (Katzmann, J., concurring). See also id. at 333 (Korman, J., 
concurring in part and dissenting in part) (stating that if aiding and abetting were criminalized under 
customary international law, this would be the standard). 

 
n173 Id. at 275-76 (Katzmann, J., concurring). 

 
n174 See Rome Statute art. 10. See also Janet Halley, Rape at Rome: Feminist Interventions in the 
Criminalization of Sex-Related Violence in Positive International Criminal Law, 30 Mich J. Int'l 
L. 1, 41 (2008) ("The legitimacy of the ICC also rested in part on the representation of the Rome 
Statute as merely a codification of existing humanitarian law."). 

 
n175 See generally Khulumani, 504 F.3d at 276 (Katzmann, J., concurring) ("[The Rome Statute] may 
therefore [**66] be taken 'by and large . . . as constituting an authoritative expression of the legal 
views of a great number of States.'" (quoting Furundzija, P 277)); Furundzija P 227 (noting that the 
Rome Statute is an expression of customary international law with some specific deviations). 

 
n176 A derogation in the Rome Statute from customary international law "is considered a lex 
specialis in relation to the general principle" rather than a modification of customary 
international law. Paola Anna Pillitu, European "Sanctions" Against Zimbabwe's Head of State and 
Foreign Minister: A Blow to Personal Immunities of Senior State Officials, 1 J. Int'l Crim. Just. 453, 457 
n.18 (2003). Accord Beth Van Schaack, Crimen Sine Lege: Judicial Lawmaking at the Intersection of 
Law and Morals, 97 Geo. L.J. 119, 177 n.298 (2008) ("[T]he relatively static Statute may not reflect 
existing CIL and should not 'chill' the continuing process of CIL development."); Mohamed M. El 
Zeidy, Critical Thoughts on Article 59(2) of the ICC Statute, 4 J. Int'l Crim. Just. 448, 454 (2006) 
(noting that detailed arrest procedures in the Rome Statute are not drawn from customary 
international law and are therefore specific to the ICC). 

 
n177 Chimene I. Keitner, Conceptualizing Complicity in Alien Tort Cases, 60 Hastings L.J. 61, 88 
(2008) (citing Cassel, supra, at 312). 

 
n178 See Cassel, supra, at 312. 

 
n179 Such secondary purpose can be implied in the seminal Zyklon B Case, where the prosecutors "did 
not attempt to prove [**68] that the accused acted with the intention of assisting the killing of the 
internees." Furundzija, P 238. "The charge as accepted by the court was that they knew what the buyer 
in fact intended to do with the product they were supplying." Id. Cf. The Ministries Case at 622 (finding 
mere knowledge and not referencing secondary purpose where the acquittal turned on the absence of a 
sufficiently criminal act). 
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n180 This Court must look to the text of the treaty as a whole in order to interpret its meaning. See Air 
France v. Saks, 470 U.S. 392, 396-397, 105 S. Ct. 1338, 84 L. Ed. 2d 289 (1985) ("The analysis [of a 
treaty] must begin, however, with the text of the treaty and the context in which the written words are 
used."). 

 
n181 Rome Statute art. 30(2) (emphasis added). 

 
n182 Cf. Negusie v. Holder, 129 S. Ct. 1159, 173 L. Ed. 2d 20 (2009) (remanding the case to the Board 
of Immigration Appeals to determine whether coercion or distress is relevant to the "persecutor bar" to 
asylum status under the Immigration and Nationality Act); id. at 1174 (Stevens, J., concurring) ("I think 
it plain that the persecutor bar does not disqualify from asylum or withholding of removal an alien 
whose conduct was coerced or otherwise the product of duress."). 

 
n183 Rome Statute art. 30(3). 

 
n184 Notably, a corporation is imputed to share the mens rea of employees acting within the scope of 
their authority. See United States v. Twentieth Century Fox Film Corp., 882 F.2d 656, 660 (2d Cir. 
1989). See also United States v. Ionia Mgmt., S.A., 555 F.3d 303, 309-10 (2d Cir. 2009) (applying 
Twentieth Century Fox and rejecting a limitation to "managerial" employees). 
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WIWA v. ROYAL DUTCH PETROLEUM 
96 Civ. 8386 (KMW) (HBP),01 Civ. 1909 (KMW) (HBP) 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 
NEW YORK 

626 F. Supp. 2d 377; 2009 U.S. Dist. LEXIS 57081 
April 23, 2009, Decided 

SUBSEQUENT HISTORY: Motion granted by, in part, Motion denied by, in part, Sanctions disallowed 
by Wiwa v. Royal Dutch Petroleum Co., 2009 U.S. Dist. LEXIS 45621 (S.D.N.Y., May 21, 2009) 

PRIOR HISTORY: Wiwa v. Royal Dutch Petroleum Co., 2009 U.S. Dist. LEXIS 34843 
(S.D.N.Y., Mar. 18, 2009) 

 
Plaintiffs, former citizens and residents of Nigeria, alleged defendant oil companies directed and aided the 
Nigerian government in violating the citizens’ rights in violation of international and common law, and that 
their actions were actionable under the Alien Tort Claims Act and the Torture Victim Protection Act of 1991.  
The defendants moved for dismissal for lack of subject matter jurisdiction the claims brought by the plaintiffs 
under the Alien Tort Statute 28 U.S.C. § 1350.  The court found that it had jurisdiction on all of the plaintiffs’ 
claims except one, and so granted in part the defendants’ motion. 
 
[TEXT EXCERPT] 

… 
 
The Court, in a prior order, concluded that Plaintiffs had established an actionable CIL norm barring crimes 
against humanity. See Wiwa, 2002 U.S. Dist. LEXIS 3293, 2002 WL 319887, at *9-10 (the Court's "2002 
Order"). The Court's 2002 Order examined the Rome Statute of the International Criminal Court, 
decisions of international tribunals interpreting CIL norms, as well as reports and commentary issued by 
the United Nations, to determine that crimes against humanity is a norm that is "customary, obligatory, 
and well-defined in international jurisprudence." Id. 
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NTSEBEZA v. DAIMLER AG (In Re South African Apartheid) 
02 MDL 1499 (SAS), 02 Civ. 4712 (SAS), 02 Civ. 6218 (SAS), 

03 Civ. 1024 (SAS), 03 Civ. 4524 (SAS) 
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 

NEW YORK 
617 F. Supp. 2d 228; 2009 U.S. Dist. LEXIS 47490 

May 27, 2009, Decided 
May 27, 2009, Filed 

SUBSEQUENT HISTORY: Certificate of appealability denied, Stay denied by Ntsebeza v. Daimler A.G. 
(In re South African Apartheid Litig.), 624 F. Supp. 2d 336, 2009 U.S. Dist. LEXIS 45619 

(S.D.N.Y., May 27, 2009) 
PRIOR HISTORY: S. African Apartheid Litig. v. Daimler AG, 617 F. Supp. 2d 228, 2009 U.S. Dist. 

LEXIS 34572 (S.D.N.Y., Apr. 8, 2009) 
 
The plaintiffs, citizens of South Africa, brought two actions asserting that defendant multinational corporations 
aided and abetted torts in violation of customary international law.  The plaintiffs claimed jurisdiction in United 
States courts under the Alien Tort Claims Act, 28 U.S.C.S. § 1350.  The corporations moved for 
reconsideration of an earlier court decision to deny in part the defendants motion to dismiss.  The dispute 
involved the necessary mens rea requirement for an aiding and abetting claim under customary international 
law.  The court denied the motion for reconsideration. 
 
[TEXT EXCERPT] 

… 
 
This Court has imposed a "lowest-common-denominator approach" to liability under the law of nations, in 
order to cabin the role of American Courts under the ATCA to law enforcement, rather than law making. n20 
Defendants now focus exclusively on the Rome Statute of the International Criminal Court, which this 
Court recognized presents "the most difficult question concerning the universality of the knowledge 
standard for aiding and abetting under customary international law." n21 Article 25(c) of the Rome 
Statute creates criminal liability against an individual who, "[f]or the purpose of facilitating the 
commission of such a crime, aids, abets or otherwise assists in its commission or its attempted 
commission, including providing the means for its commission." n22 
 
As this Court previously noted, "the Rome Statute 'has yet to be construed by the International Criminal 
Court' and that 'its precise contours and the extent to which it may differ from customary international 
law thus remain somewhat uncertain.'" n23 In light of both the ambiguity of the term "purpose" in 
Article 25(c) and the treaty-specific definition of the word "intent" found in Article 30, this Court 
interpreted the term "purpose" in conformity with the knowledge standard found in pre-Rome Statute 
customary international law. n24 
 
Nevertheless, defendants argue that "Article 25(c)'s purpose requirement was 'borrowed from Model 
Penal Code (MPC),'" and therefore must be interpreted using American criminal law precedents. n25 
Even granting this premise for the sake of argument, such direct borrowing would not change the outcome of 
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this Court's decision. If Article 25(c) was taken directly from the MPC -- rather than customary 
international law -- then Article 25(c) is not a statement of customary international law. In effect, 
defendants would render Article 25(c) lex specialis, law particular to the International Criminal Court. 
n26 The Rome Statute established a unique tribunal under a specified mandate; it did not codify the law 
of nations. n27 Therefore, the deliberate adoption of principles drawn from outside of customary 
international law concerns the International Criminal Court alone; it does not reflect a collective 
decision of the signatories of the Rome Statute to alter well-established principles. n28 
 

n20 In re South African Apartheid Litig., 2009 U.S. Dist. LEXIS 34572, 2009 WL 960078, at *13. 
 

n21 2009 U.S. Dist. LEXIS 34572, [WL] at *14. 
 

n22 Rome Statute of the International Criminal Court ("Rome Statute") art. 25(c), July 17, 1998, 
2187 U.N.T.S. 90 (emphasis added). 

 
n23 In re South African Apartheid Litig., 2009 U.S. Dist. LEXIS 34572, 2009 WL 960078, at *14 
(quoting Khulumani, 504 F.3d at 275-76 (Katzmann, J., concurring)). Accord Kai Ambos, General 
Principles of Criminal Law in the Rome Statute, 10 Crim. Law Forum 1, 11 (1999) ("It remains (still) a 
task for future jurisprudence or scholarly writing to develop more concrete guidelines regarding the 
minimum requirements for complicity."). 

 
n24 See In re South African Apartheid Litig., 2009 U.S. Dist. LEXIS 34572, 2009 WL 960078, at *14. 

 
n25 Memorandum in Support of Defendants' Motion for Reconsideration ("Def. Mem.") at 3 (quoting 
Ambos, supra, at 10). Cf. 14 Penn Plaza LLC v. Pyett, 129 S. Ct. 1456, 1478, 173 L. Ed. 2d 398 (2009) 
("The 'interpretation of Title VII [of the Civil Rights Act of 1964] . . .applies with equal force in the 
context of age discrimination, for the substantive provisions of the [Age Discrimination in Employment 
Act] were derived in haec verba from Title VII" (quoting Trans World Airlines, Inc. v. Thurston, 469 
U.S. 111, 121, 105 S. Ct. 613, 83 L. Ed. 2d 523 (1985))). 

 
n26 See In re South African Apartheid Litig., 2009 U.S. Dist. LEXIS 34572, 2009 WL 960078, at * 14 
& n.176 (noting the inclusion of lex specialis in the Rome Statute). 

 
n27 Notably the United Nations International Law Commission exists for that particular purpose. See 
Statute of the International Law Commission, art. 15, UN Doc. A/CN.4/4/Rev.2 (1982) (establishing a 
commission to promote "the more precise formulation and systematization of rules of international law 
in fields where there already has been extensive State practice, precedent and doctrine"). 

 
n28 Cf. Ambros, supra, at 7 (noting that some aspects of the Rome Statute were crafted to maintain 
"the Court's jurisdictional focus"). The recognition that a portion of the Rome Statute constitutes 
lex specialis does not conflict with the general proposition that "[The Rome Statute] may . . . be 
taken 'by and large . . . as constituting an authoritative expression of the legal views of a great 



 
 

 
 

A program of the United Nations Association of the United States of America 
www.amicc.org 

number of States.'" Khulumani, 504 F.3d at 276 (Katzmann, J., concurring) (quoting Prosecutor v. 
Furundzija, Case No. IT-95-17/1, Trial Chamber Judgment P 277)). 
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BALINTULO v. DAIMLER AG (In re S. African Apartheid Litig.) 
02 MDL 1499 (SAS),03 Civ. 4524 (SAS) 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 
NEW YORK 

643 F. Supp. 2d 423; 2009 U.S. Dist. LEXIS 55065 
June 22, 2009, Decided 

June 22, 2009, Filed 
 
The plaintiffs filed suit against a German holding company for aiding and abetting the commission of torts in 
South Africa in violation of customary international law.  The jurisdiction of the court was founded upon the 
Alien Tort Claims Act, 28 U.S.C. § 1350. 
 
[TEXT EXCERPT] 

… 
 
Plaintiffs have also presented arguably sufficient allegations that make the exercise of jurisdiction by this Court 
over this case perfectly reasonable. Although this case would be less burdensome for Rheinmetall to defend if it 
were brought in Germany, New York is "a major world capital which offers central location, easy access, and 
extensive facilities of all kinds," lessening the burden. n88 Plaintiffs undoubtedly maintain a strong interest in 
obtaining relief in this case, and the United States has an established interest in the just resolution of human 
rights claims, regardless of the situs of the alleged violation. n89 Moreover, as this Court indisputably has 
jurisdiction over five other defendants remaining in this litigation, substantial efficiencies for all parties are 
achieved by the exercise of jurisdiction over Rheinmetall. Finally, the community of nations -- including 
Germany -- has universally established a shared interest in furthering the substantive social policy underpinning 
this litigation -- namely the resolution of claimed violations of customary international law. n90 
 

n90 See Germany -- The International Criminal Court, http://www.auswaertiges-
amt.de/diplo/en/Aussenpolitik/InternatRecht/IStGh/ICC.html (describing the leading role taken 
by the Federal Republic of Germany to advance the creation of an International Criminal Court); 
Frederick Honig, The Reparations Agreement Between Israel and the Federal Republic of Germany, 48 
Am. J. Int'l L. 564 (1954) (describing an agreement to provide reparations for past crimes including 
violations of the law of nations). 
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PRESBYTERIAN CHURCH OF SUDAN v. TALISMAN ENERGY 
Docket No. 07-0016-cv 

UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 
582 F.3d 244; 2009 U.S. App. LEXIS 21688 

January 12, 2009, Argued 
October 2, 2009, Decided 

SUBSEQUENT HISTORY: As Amended November 6, 2009. 
PRIOR HISTORY: Presbyterian Church of Sudan v. Talisman Energy, Inc., 2006 U.S. Dist. LEXIS 

86609 (S.D.N.Y., Dec. 1, 2006) 
 

The plaintiffs, Sudanese citizens, appealed the U.S. District Court for the Southern District of New York's grant 
of summary judgment to the Defendants,  a Canadian oil company and the Republic of Sudan, and its dismissal 
of their Alien Tort Statute, 28 U.S.C.S. § 1350, suit. The plaintiffs alleged that the corporation aided and 
abetted or conspired with the Republic to commit violations of customary international law to facilitate the 
development of Sudanese oil concessions.  The appeals court agreed with the district court’s decision that the 
plaintiffs had failed to present evidence that the company provided substantial assistance to the government of 
Sudan with the intent that the government would violate customary international law.  The appeal was 
dismissed. 
 
[TEXT EXCERPT] 

… 
 
While liability had been imposed in certain cases under a less-stringent knowledge standard, see, e.g., id. at 277 
n.12 (citing Prosecutor v. Vasiljevic, Case No. IT-98-32-A, Appeal Judgment, P 102(ii) (Feb. 24, 2004)), 
Judge Katzmann cited Sosa's requirement that a norm obtain universal acceptance, and adopted the 
standard set forth in the Rome Statute: "that a defendant may be held liable under international law for 
aiding and abetting the violation of that law by another when the defendant (1) provides practical 
assistance to the principal which has a substantial effect on the perpetration of the crime, and (2) does so 
with the purpose of facilitating the commission of that crime." Id. at 277. 
 
We agree that Sosa and our precedents send us to international law to find the standard for accessorial 
liability. Plaintiffs argue that aiding and abetting liability is a matter ordinarily left to the forum country, where 
(in this venue) the principle is broad and elastic. But such an expansion would violate Sosa's command that we 
limit liability to "violations of . . . international law . . . with . . . definite content and acceptance among 
civilized nations [equivalent to] the historical paradigms familiar when § 1350 was enacted." 542 U.S. at 732. 
Recognition of secondary liability is no less significant a decision than whether to recognize a whole new tort 
in the first place. 
 
Thus, applying international law, we hold that the mens rea standard for aiding and abetting liability in 
ATS actions is purpose rather than knowledge alone. 
 

… 
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That purpose standard has been largely upheld in the modern era, with only sporadic forays in the 
direction of a knowledge standard. See Khulumani, 504 F.3d at 276 (Katzmann, J., concurring) (noting 
that some international criminal tribunals have made overtures toward a knowledge standard but that 
the Rome Statute of the International Criminal Court adopts a purpose standard)[…] 
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IN RE: XE SERVICES ALIEN TORT LITIGATION 
No. 1:09cv615,No. 1:09cv616,No. 1:09cv617,No. 1:09cv618,No. 1:09cv645 

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF 
VIRGINIA, ALEXANDRIA DIVISION 

665 F. Supp. 2d 569; 2009 U.S. Dist. LEXIS 97994 
October 21, 2009, Decided 

October 21, 2009, Filed 
PRIOR HISTORY: Estate of Sa'Adoon v. Prince, 660 F. Supp. 2d 723, 2009 U.S. Dist. LEXIS 97973 

(E.D. Va., Sept. 18, 2009) 
 
The plaintiffs – all Iraqi nationals or the estates of deceased Iraqi nationals – claimed that the defendants were 
liable for various injuries or deaths that occurred in Iraq.  The court examined questions concerning the scope 
and application of the Alien Tort Statute ("ATS") and the Racketeer Influenced and Corrupt Organizations Act 
("RICO").  The RICO claims were dismissed as time barred. The ATS claims were found to be insufficient in 
their stating of valid federal claims, however, the court granted leave to amend the compliant and re-plead the 
claims. 
 
[TEXT EXCERPT] 

… 
 
Specifically, it is a "grave breach" of the Fourth Geneva Convention intentionally to kill or inflict serious 
bodily injury upon innocent civilians during the course of an armed conflict. n14 The treaty has been ratified by 
the United States and every other nation in the world. See U.S. Dep't of State, Treaties in Force 435-37 (2009). 
Thus, every country in the world, including the United States, has agreed to precisely the same definition of war 
crimes. n15 Moreover, this specific universal norm is binding on nationals of the vast majority of nations 
in the world. Indeed, nationals of 110 states--including Australia, Canada, Japan, Mexico, and all of 
Western Europe--are criminally punishable in the International Criminal Court (ICC) for precisely 
these grave breaches as defined in the Geneva Conventions. Furthermore, many of the countries that 
have not ratified the treaty establishing the ICC have nonetheless passed laws criminally punishing grave 
breaches of the Geneva Conventions in their own courts. 16 Importantly, the United States is among this 
group of countries, having incorporated the Geneva Conventions into its domestic criminal law through 
the War Crimes Act of 1996, which criminalizes grave breaches of the Conventions committed by or 
against a national of the United States. 18 U.S.C. § 2441. 
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