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Introduction 

In March 2011, civil demonstrations began in Syria advocating for democracy and liberalizing 

reforms; however, the security forces responded with violent repression. Protests erupted 

throughout Syria demanding President Bashar al-Assad’s resignation. An escalation in violence 

led to the civil war that has ensued for the past seven years. The violent conduct in this war has 

been particularly devastating, including war crimes and crimes against humanity committed by 

multiple parties in the regime and opposition. Yet, the regime’s army committed the worst of 

these atrocities and on the largest scale. These violations include murder, torture, sexual 

violence, violence against civilians, and the repeated use of chemical weapons. While the 

conflict tragically still goes on, calls for accountability and justice continue as well. This paper 

offers an overview of the myriad of options to support justice for the victims of violence in Syria. 

Given the scale of crimes committed in the civil war, the International Criminal Court is an 

evident first option for accountability. However, political dynamics within the Security Council 

have thus far precluded ICC jurisdiction, so this paper will endeavor to explain the obstacles to 

ICC investigation of the situation in Syria and to offer options of alternative avenues of justice. 

AMICC does not prefer or advocate any one approach over another, but seeks to describe the 

potential paths forward for achieving justice in Syria.  

 

Possible Routes of Justice Mechanisms  

Transitional justice manifests in many forms, including formalized criminal prosecutions, truth 

and justice commissions, international, national, and mixed national-international tribunals, and 

others. The purpose is to offer some mechanism of healing in a transition between conflict and 

peace to allow for truth and/or accountability and/or justice for abuses committed during conflict. 

This process in whichever form offers a stepping stone for re-establishing rule of law and social 
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cohesion to sustain stability. It is critical to find the most viable transitional justice mechanism 

that is appropriate to Syrian culture and fulfills the peacebuilding needs of the largest portion of 

the affected community.  

 

1. The Gridlocked Security Council and the International Criminal Court 

Syria is not a State Party to the Rome Statute of the International Criminal Court (ICC), so the 

only current way by which the ICC could exercise jurisdiction over Syria would be by a referral 

from the United Nations Security Council (UNSC). Russia and China have approved UNSC 

resolutions for authorization of cross-border and cross-line aid delivery or temporary, relatively 

ineffective ceasefires along with the other UNSC members, but their vetoes remain obstacles to 

any Security Council referral of Syria to the ICC.  

 

2. Domestic Criminal Prosecutions 

Following a negotiated settlement, part of an envisioned transition could include domestic 

criminal trials against perpetrators of crimes against civilians and other war crimes. While there 

are significant merits to this approach, including Syrian ownership of this process and re-

normalization of rule of law, domestic criminal prosecutions would face immense challenges. 

The viability of this approach would depend on perceived impartiality and independence of the 

judicial system, in addition to the challenges of likely debilitated infrastructure and resources 

following the conflict. 

 

3. Universal Jurisdiction 

Given the likely lack of viability of ICC jurisdiction and challenges to domestic criminal 

prosecutions, claims to universal jurisdiction may enable Syrians to be tried under the 

jurisdiction of foreign state’s judicial systems.  

 

In an article on the viability of justice mechanisms in Syria, former US Ambassador-at-Large for 

War Crimes Stephen Rapp wrote, “Since 1999 there have been successful prosecutions of 

persons charged with the extraterritorial commission of atrocity crimes by authorities in at least 

thirteen countries, including Switzerland, Belgium, the Netherlands, the United Kingdom (U.K.), 

Norway, Sweden, Finland, Denmark, Germany, France, Spain, Canada, and the U.S. These cases 
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have invariably involved a suspect that came to live in the prosecuting country, often claiming 

refugee status as a victim of atrocities, but later identified as a possible perpetrator.”1 These cases 

usually were premised on the perpetrator having been in the territory of the state conducting the 

trial and/or having received some type of residency status. This has been successfully applied to 

the Syrian context just once so far. This was the case in Sweden of Mohannad Droubi, a former 

member of the Free Syrian Army. After he received refugee status in Sweden in 2013, he was 

convicted and received a five-year prison sentence in 2015 due to video evidence.2 However, it is 

unlikely that many central actors or leaders in the conflict will leave Syria soon, as the conflict 

continues.  

 

This avenue also leaves space for states to potentially try extraterritorial crimes for nationals or 

citizens of that state who may still be in Syria, utilizing the “passive personality” principle to 

facilitate jurisdiction.3 The expansiveness of applicability of universal jurisdiction would depend 

on the domestic laws of the states attempting to exercise jurisdiction over crimes conducted in 

Syria. After conclusion of the conflict, if perpetrators of international core crimes (e.g. torture, 

war crimes, crimes against humanity) flee Syria, states party to the Geneva Conventions and/or 

the Convention against Torture could potentially prosecute or extradite the individuals.4  

 

4. Ad-Hoc Tribunal  

Another mechanism for accountability could be the creation of an ad-hoc tribunal which would 

be located outside Syria, utilizing mostly international personnel. The rationale for such systems 

is often to create an image of objectivity and to offer structural support to trials that might 

otherwise be infeasible due to post-conflict reconstruction and a lack of capacity. The selection 

of international judges could involve preferring personnel from the region to prevent the 

perception of a Western imposed system of justice. However, this could also face criticism of 

                                                 
1 Rapp, Stephen J. "Overcoming the Challenges to Achieving Justice for Syria.” Emory International Law Review 

30, no. 2 (December 2015): 163-164. 
2 Rapp, Stephen J. "Overcoming the Challenges to Achieving Justice for Syria.” 164. 
3 Rapp, Stephen J. "Overcoming the Challenges to Achieving Justice for Syria.” 164. 
4  Khen, Hilly Moodrick-Even. 2015. "Revisiting Universal Jurisdiction: The Application Of The Complementarity 

Principle By National Courts And Implications For Ex-post Justice In The Syrian Civil War." Emory International 

Law Review 30, No. 2: 304-305. 

http://law.emory.edu/eilr/_documents/volumes/30/2/articles/khen.pdf
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lack of impartiality. An ad-hoc tribunal could apply the law from Syria, international law, or a 

hybrid of them.  

 

5. Hybrid Court 

Hybrid courts have previously been created bilaterally or multilaterally between the state in 

question and the U.N. or other multilateral organizations.5 Therefore, its viability would 

necessitate a government leadership that supports and will fulfill the decisions of such an 

independent court. A hybrid court can employ both domestic and international sources of law, 

and can utilize both domestic and international judges.6 Hybrid tribunals can be created under 

UN administration, bilateral agreements, domestic courts with international components, or 

through a Security Council resolution. The Public International Law and Policy Group’s memo 

reinforced the benefits of this approach: 

“Hybrid tribunals may bolster the legitimacy of post-conflict justice mechanisms by 

utilizing international legal expertise while allowing the conflict-affected state to play a 

major role in the process… Domestic trials of those accused of committing war crimes, 

crimes against humanity, and genocide in post-conflict societies may appear to be 

‘victor’s justice’ to those on the losing side of the conflict… purely international trials, 

often far removed from the population that experiences the conflict, can be perceived as 

lacking in legitimacy and local ownership over the process, which may in turn disrupt the 

process of reconciliation and societal healing.”7 

 

Such a hybrid court could be either hosted in Syria or in a neighboring state to be close to the 

scene of the conflict, ease access for witnesses and participants, and provide a sense of domestic 

ownership. One counter-consideration to such international involvement in a judicial process is 

the potential worsening of tensions among groups, which resulted from international 

involvement in trials in Lebanon and Iraq. Such trials are sometimes perceived as externally 

imposed and hyper-politicized rather than domestically owned and valued as an intrinsic part of 

post-conflict transformation. Nonetheless, the reality of institutional capacity and financial 

                                                 
5 Rapp, Stephen J. "Overcoming the Challenges to Achieving Justice for Syria.” 160.  
6 “Hybrid Tribunals: Core Elements.” Public International Law & Policy Group. June 2013. Introduction. 

http://syriaaccountability.org/wp-content/uploads/PILPG-Syria-Hybrid-Tribunals-Memo-2013_EN.pdf  
7 “Hybrid Tribunals: Core Elements.” Public International Law & Policy Group. 4.  

http://syriaaccountability.org/wp-content/uploads/PILPG-Syria-Hybrid-Tribunals-Memo-2013_EN.pdf
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resources often make hybrid courts the most viable and reliable mechanisms for justice in such 

transitional periods.  

 

6. Truth (and/or Reconciliation) Commission 

While not accomplishing accountability and justice aims, truth and reconciliation commissions 

offer one additional restorative justice mechanism by which communities can discuss the crimes 

and experiences of conflict and initiate intercommunal dialogue. However, such forthcoming 

dialogue often is only viable when some form of amnesties are available to perpetrators. This 

option of offering amnesties as part of a truth commission emphasizes the unfortunate dilemma 

often debated around incentivizing greater disclosure at the detriment of justice. 

 

Amnesties, legal processes that provide immunity from prosecution for human rights violations, 

are perceived from very staunchly opposing perspectives. Some argue that they are necessary in 

some form to incentivize parties to end violence, and those opposing argue that amnesties 

exacerbate impunity and violate international law. Attorney Grace Fiddler argues that conditional 

amnesties can be allowed under international law to support investigative processes so as to 

facilitate further public dialogue.8 Her argument points to the South African case and its 

application of amnesties given a perception of the alleged “equal violence” factor, where 

violence was committed by actors on both sides of the conflict.9 Both pro-regime and opposition 

forces have committed atrocities in Syria, although the use of chemical weapons reveals 

distinctly more violent and indiscriminate atrocities by the Assad regime. Nonetheless, Syrians 

could apply a similar conception with partial amnesties for perpetrators of violence on both sides 

of the civil war. This may allow for the political space and practical reduction in scale of 

investigations to focus on a smaller number of key actors who committed or had command and 

control over the most heinous crimes, like Assad’s use of chemical weapons.  

 

 

 

                                                 
8 Fiddler, Grace. "Using a conditional amnesty and truth and reconciliation commission as a transitional justice 

mechanism in Syria." The George Washington International Law Review Sept. 2015: 901. 
9 Fiddler, Grace. "Using a conditional amnesty and truth and reconciliation commission as a transitional justice 

mechanism in Syria." 913. 
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7. A Jurisdictional Consideration in the International Criminal Court 

On April 9, 2018, Chief Prosecutor of the ICC, Fatou Bensouda, published a request to an ICC 

Pre-Trial Division to determine the bounds of ICC jurisdiction as it pertains to the crime of 

forced deportation.10 Since the ICC has jurisdiction over deportation and forcible transfer as 

crimes against humanity, the request is to clarify whether the ICC can exercise jurisdiction when 

individuals are deported from a non-State Party to a State Party’s territory. She made this request 

in reference to addressing crimes of forced deportation of Rohingya from Myanmar, which is not 

a State Party, to Bangladesh, which is a State Party to the Rome Statute of the ICC. While this 

request and assessment will undoubtedly involve a lengthy deliberation, a determination in favor 

of exercising such jurisdiction could arguably be similarly applied for jurisdiction over Syrian 

refugees in Jordan, a State Party to the ICC, since Syria is a non-State Party. This is a tenuous 

and hypothetical path that will need to be reconsidered upon the jurisdictional determination. 

 

8. Documentation: International, Impartial and Independent Mechanism (IIIM)  

On December 21, 2016, the UN General Assembly (UNGA) passed Resolution 71/248, 

establishing an “International, Impartial and Independent Mechanism to Assist in the 

Investigation and Prosecution of Those Responsible for the Most Serious Crimes under 

International Law Committed in the Syrian Arab Republic since March 2011” (IIIM).11 This step 

was in reaction to the UNSC’s inaction, receiving 105 votes in favor, 52 abstentions, and 15 

votes against; yet, it establishes a quasi-prosecutorial entity rather than a judicial body.12 The 

IIIM aids in “developing criminal files to facilitate and expedite future criminal proceedings— 

wherever they may take place... It will not, unlike the international criminal tribunals created by 

the UN Security Council, have inherent power to compel cooperation or punish contempt. 

Instead, it operates as a centre for international criminal and judicial cooperation.”13 

 

                                                 
10 Office of the Prosecutor. “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute.” 

International Criminal Court. April 9, 2018.  
11 UN Doc. A/RES/71/248, December 21, 2016. 
12 Christian Wenaweser, James Cockayne. “Justice for Syria?: The International, Impartial and Independent 

Mechanism and the Emergence of the UN General Assembly in the Realm of International Criminal Justice .” 

Journal of International Criminal Justice, Volume 15, Issue 2. May 1, 2017. 211–230. 
13 Christian Wenaweser, James Cockayne. “Justice for Syria?: The International, Impartial and Independent 

Mechanism and the Emergence of the UN General Assembly in the Realm of International Criminal Justice.” 

https://www.icc-cpi.int/CourtRecords/CR2018_02057.PDFuest.PDF
https://doi.org/10.1093/jicj/mqx010
https://doi.org/10.1093/jicj/mqx010
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In reaction to this resolution, there have been a few legal objections, including: it violates Article 

2(7) of the UN Charter regarding non-interference in domestic affairs; and it violates Article 12 

of the Charter which specifies the interaction between the UNSC and UNGA which establishes 

that UNGA cannot create a prosecutorial entity.14 However, while the IIIM may not be a venue 

for prosecutions, its investigative resources can definitely support states and other judicial 

entities with evidence. This documentation effort, in addition to that of the UN Human Rights 

Council’s Independent International Commission of Inquiry on the Syrian Arab Republic (CoI) 

established August 2011, will facilitate a multilateral level preservation of evidence of violations, 

to complement the extensive efforts through civil society as well.   

 

Conclusion  

Without the viability of an ICC case against Assad and other leading perpetrators of crimes 

against humanity and war crimes in Syria, the available mechanisms of transitional justice are 

domestic criminal prosecutions, applications of universal jurisdiction, an ad-hoc tribunal, a 

hybrid court, or a truth and reconciliation commission. 

 

Rania Al Jazairi from the UN Economic and Social Commission emphasized that one critical 

aspect of any credible transitional justice mechanism will need to involve incorporation of 

refugees and displaced persons “due to violations that they may have experienced at three 

different levels: 1) violations that caused them to flee; 2) violations that they may have suffered 

while being displaced; and 3) violations due to the crime of displacement itself.”15 UNHCR 

recorded 5.6 million refugees and 6.1 internally displaced people within Syria as of December 

2017, and the scale of humanitarian crisis is unfortunately only growing.16 Furthermore, to be 

accepted as credible, any transitional justice mechanism will need to cater to the national context 

and incorporate the involvement of community leaders both in planning and execution to 

legitimize the process socially. The mechanism should also consider reparations to victims, 

whether financially, as compensation for losses or subsidized public services, or socially. The 

                                                 
14 Christian Wenaweser, James Cockayne. “Justice for Syria?: The International, Impartial and Independent 

Mechanism and the Emergence of the UN General Assembly in the Realm of International Criminal Justice.” 
15 Jazairi, Rania Al. "Transitional Justice in Syria: The Role and Contribution of Syrian Refugees and Displaced 

Persons." Middle East Law & Governance 7, no. 3 (September 2015): 339-340.  
16 “Syria emergency.” UNHCR.  

http://booksandjournals.brillonline.com/docserver/journals/18763375/7/3/18763375_007_03_S004_text.pdf?expires=1524604957&id=id&accname=id23008&checksum=3A68DA22AD1950D20FB9BE232C4F8BA5
http://booksandjournals.brillonline.com/docserver/journals/18763375/7/3/18763375_007_03_S004_text.pdf?expires=1524604957&id=id&accname=id23008&checksum=3A68DA22AD1950D20FB9BE232C4F8BA5
http://www.unhcr.org/en-us/syria-emergency.html
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latter could manifest as public apologies, history book revisions, museums, monuments, public 

campaigns, national days of remembrance, and/or through social services, as mental health 

programs, housing, or education.17 This process can often take many years, as it involves 

determining the definition of victimhood, the time frame in question, and a national narrative.  

 

In the interim until a negotiated political settlement is achieved and transitional justice 

mechanisms are further considered, it is critical for governments, multilateral organizations, non-

governmental organizations, and journalists to continue securely documenting atrocities. This 

step will ensure that these stories and experiences are preserved to enable holding perpetrators 

accountable and achieving reparations for victims.  

                                                 
17 “Transitional Justice in Syria: Research .” Center for Civil Society and Democracy. 2014. 24.  

http://ccsdsyria.org/files/transitional_justice_survey_en.pdf

