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Jane Doe v. Drummond Company, Inc. 
Case No.: 2:09-CV-01041-RDP 
2009 U.S. Dist. LEXIS 132594 
United States District Court for the Northern District of Alabama  
November 09, 2009 
Claims: Alien Torts Claims Act; Torture Victims Protection Act; Colombian wrongful death law 
ICC reference: citation to case citing the Rome Statute to show appropriate aiding and abetting 
standard since Rome Statute “has been signed by 139 countries and ratified by 105” 
 
“Notwithstanding the dicta in Cabello, this court is convinced that the international law standard 
applies to aiding and abetting claims brought under the ATS. See Presbyterian Church of Sudan 
v. Talisman Energy, Inc., 453 F. Supp.2d 633, 665, n.64 (S.D. N.Y. 2006) (drawing on 
international law, not domestic law, for the standard to be applied to aiding and abetting claims), 
aff'd 582 F.3d 244 (2d. Cir. 2009). In case after case, courts have consistently subjected ATS 
aiding and abetting claims to the international law standard. E.g., Khulumani v. Barclay Nat'l 
Bank, 504 F.3d 254, 276 (2d. Cir. 2007) (Katzman, J., concurring) (relying in part on the 
Rome Statute of the International Criminal Court, which "has been signed by 139 
countries and ratified  [33] by 105, including most of the democracies of the world," for 
appropriate aiding and abetting standard); Almog v. Arab Bank PLC, 471 F. Supp.2d 257, 
286, n. 33 (E.D. N.Y. 2007) (collecting cases using international law). (See Doc. #13 at 8-19; see 
also Doc. #20 at 14-22). 11Link to the text of the note Now this court does so as well.” 
 
Liu Bo Shan v. China Constr. Bank Corp.  
Case No.: 09 Civ. 8566 (DLC) 
2010 U.S. Dist. LEXIS 63938  
United States District Court for the Southern District of New York 
June 28, 2010 
Claims: Alien Tort Statute; Torture Victim Protection Act; torture; prolonged arbitrary detention; 
cruel, inhumane and degrading treatment or punishment in violation of customary international 
law 
ICC reference: Rome Statute cited for definition of individual criminal responsibility as 
provided by Article 25 in determining liability of Bank employee or official 
 
Plaintiff has not alleged that any Bank employee or official physically tortured plaintiff, caused 
him to suffer cruel treatment, or subjected to him to prolonged arbitrary detention. Nor does 
plaintiff allege that the Bank planned, instigated, ordered, solicited, or induced the police to 
subject him to any of those wrongful acts. Cf. Statute of the International Tribunal for the Former 
Yugoslavia, art. 7, May 25, 1993, U.N. Doc. S/RES/827 ("A person who planned, instigated, 
ordered, committed or otherwise aided and abetted in the planning, preparation or execution of a 
crime . . . shall be individually responsible for the crime."); Rome Statute of the International 
Criminal Court, art. 25, July 17, 1998, 2187 U.N.T.S. 90 ("[A] person shall be criminally 
responsible and liable for punishment for a crime within the jurisdiction of the Court if 
that person: [c]ommits such a crime . . . [or] [o]rders, solicits or induces the commission of 
such a crime . . . ."). 



 
 
Doe v. Nestle, S.A. – opinion substituted with John Doe I, et al. v. Nestle USA, Inc. et al., 
766 F.3d 1013 (9th Cir. 2014); rehearing denied with Doe v. Nestle USA, Inc., 786 F.3d 801 
(9th Cir. 2015)  
Case No.: CV 05-5133 SVW (JTLx) 
748 F. Supp. 2d 1057; 2010 U.S. Dist. LEXIS 98991 
United States District Court for the Central District of California 
September 8, 2010 
Claims: Alien Tort Statute; Torture Victim Protection Act; state-law unjust enrichment; 
California Business and Professions Code Section 17200 et. seq. 
ICC reference: Rome Statute referenced throughout case to show that the International Criminal 
Court allows for reparations; Rome Statute cited regarding the legal standard to apply regarding 
liability for aiding and abetting; Rome Statute cited for “purpose” to be the standard when 
assessing the mens rea for criminal liability under Article 25(3)(c); Rome Statute cited for 
drafting history to show that the International Criminal Court adopted “purpose” as the standard 
for determining mens rea and the Furundjiza case applied an incorrect standard of “knowledge”; 
Rome Statute and drafting history cited when assessing whether corporate liability would apply 
to international crimes and that the international community has been unable to reach consensus 
 
Notably, the International Criminal Court provides for reparations and restitution as part of its 
jurisdiction over international criminal law. See Rome Statute of the International 
Criminal  [**34] Court, July 17, 1998, 2187 U.N.T.S. 90, at arts. 75(2) ("The Court may make 
an order directly against a convicted person specifying appropriate reparations to, or in respect 
of, victims, including restitution, compensation and rehabilitation."), 77(2)(b) ("In addition to 
imprisonment, the Court may order . . . [a] forfeiture of proceeds, property and assets derived 
directly or indirectly from that crime, without prejudice to the rights of bona fide third parties."). 
 
… 
 
There is an extensive body of precedent supporting aiding and abetting-liability for violations of 
international law. Aiding and abetting liability is prominent in the Nuremberg Tribunals, the 
International Criminal Tribunals for the Former Yugoslavia and Rwanda (hereinafter "ICTY" 
and "ICTR"), and the Rome Statute of the International Criminal Court. See Khulumani v. 
Barclay Nat. Bank Ltd., 504 F.3d 254, 270 (2d Cir. 2007) (Katzmann, J., concurring) ("the 
individual responsibility of a defendant who aids and abets a violation of international law . . . 
has been frequently invoked in international law instruments as an accepted mode of liability 
[and] has been repeatedly recognized in numerous international treaties."). 
 
… 
 
Notably, this conclusion is further supported by the Rome Statute of the International Criminal 
Court, July 17, 1998, 2187 U.N.T.S. 90, which "has been signed by 139 countries and ratified by 
105, including most of the mature democracies of the world," Khulumani, 504 F.3d at 333 
(Korman, J., concurring), and which "by and large  [**72] may be taken as constituting an 
authoritative expression of the legal views of a great number of States." Furundzija, 38 I.L.M. 
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317, at P 227. Importantly, the Rome Statute, unlike many other international law sources, 
specifically and clearly "articulates the mens rea required for aiding and abetting liability" and 
harmonizes all of the relevant caselaw from international tribunals. Khulumani, 504 F.3d at 275 
(Katzmann, J., concurring); cf. Abagninin, 545 F.3d at 738-40 (rejecting plaintiffs' reliance on 
Rome Statute with respect to genocide because Rome Statute's definition of genocide conflicted 
with definition that was uniformly adopted by other authorities). 
 
The Rome Statute provides that "a person shall be criminally responsible and liable for 
punishment for a crime within the jurisdiction of the Court 31 if that person[,] . . . [f]or the 
purpose of facilitating the commission of such a crime, aids, abets or otherwise assists in its 
commission or its attempted commission, including providing the means for its commission." 
Article 25(3)(c) (emphasis added). The "purpose" mens rea standard should be contrasted with 
the treaty's general "intent and knowledge" standard, art. 30(1),  [**73] 32 the 
criminal  [*1086]  negligence standard applicable to military commanders' liability for 
subordinates' actions, art. 28(a), 33 the criminal recklessness standard applicable to other 
superiors for their subordinates' actions, art. 28(b), 34 and the intent and knowledge standard 
                                                 
31 The Rome Statute establishes jurisdiction for "the most serious crimes of concern to the international community as a whole," 
art. 5(1), namely, genocide, crimes against humanity, war crimes, and aggression. "Crimes against humanity" include many of the 
claims at issue in this case, including enslavement, severe deprivation of physical  [**74] liberty, and torture. Art. 7(1)(c), (e), (f). 
32 Article 30 provides: 

1. Unless otherwise provided, a person shall be criminally responsible and liable for punishment for a crime within the 
jurisdiction of the Court only if the material elements are committed with intent and knowledge. 
2. For the purposes of this article, a person has intent where: 
(a) In relation to conduct, that person means to engage in the conduct; 
(b) In relation to a consequence, that person means to cause that consequence or is aware that it will occur in the ordinary 
course of events. 
3. For the purposes of this article, "knowledge" means awareness that a circumstance exists or a consequence will occur in 
the ordinary course of events. "Know" and "knowingly" shall be construed accordingly. 

33 Article 28(a) provides: 
A military commander or person effectively acting as a military commander shall be criminally responsible for crimes 
within the jurisdiction of the Court committed by forces under his or her effective command and control, or effective 
authority and control as the case may be, as a result of his or her failure to exercise control properly over such forces, 
where: 
(i) That military commander or person either  [**75] knew or, owing to the circumstances at the time, should have known 
that the forces were committing or about to commit such crimes; and 
(ii) That military commander or person failed to take all necessary and reasonable measures within his or her power to 
prevent or repress their commission or to submit the matter to the competent authorities for investigation and prosecution. 

34 Article 28(b) provides: 
With respect to superior and subordinate relationships not described in paragraph (a), a superior shall be criminally 
responsible for crimes within the jurisdiction of the Court committed by subordinates under his or her effective authority 
and control, as a result of his or her failure to exercise control properly over such subordinates, where: 
(i) The superior either knew, or consciously disregarded information which clearly indicated, that the subordinates were 
committing or about to commit such crimes; 
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applicable to conspirators (that is, members of "groups acting with a common purpose"). 35 It is 
also noteworthy that the "purpose" standard "was borrowed from the Model Penal Code of the 
American Law Institute and generally implies a specific subjective requirement stricter than 
knowledge." See International Commission of Jurists, Expert Legal Panel on Corporate 
Complicity in International Crimes, 2 Corporate Complicity & Legal Accountability 22 (2008) 
(citing Kai Ambos, "Article 25: Individual Criminal Responsibility," in Otto Triffterer, ed., 
Commentary on the Rome Statute (1999)). 
 
Much like the Nuremberg-era Hechingen case, the Rome Statute's "purpose" standard, was 
largely ignored by the Furundzija tribunal. The Furundzija tribunal cited Article 30 of the Rome 
Statute for the proposition that "knowledge" is the default mens rea for violations of human 
rights law, and wholly failed to mention the more specific "purpose" standard set forth for aiding 
and abetting liability under Article 25 of the Rome Statute. See Furundzija,  [*1087]  38 I.L.M. 
317, at P 244 & n.266; Rome Statute, at art. 25(3)(c)  [**77] (establishing aiding and abetting 
liability where defendant acts "[f]or the purpose of facilitating the commission of" the principal 
offense) (emphasis added). Yet as the Furundzija court recognized, "[i]n many areas the [Rome] 
Statute may be regarded as indicative of the legal views, i.e. opinio juris of a great number of 
States." Furundzija, 38 I.L.M. 317, at P 227; see also Prosecutor v. Tadic, No. IT-94-1-A, at P 
223 & n.282 (ICTY Appeals Chamber, July 15, 1999) (same), available at 1999 WL 33918295. 
The Rome Statute's "purpose" standard must be given great weight. It should be noted as well 
that the Rome Statute's standard is not a lone outlier: the same articulation appears in the United 
Nations's regulations governing human rights tribunals in East Timor. See United Nations 
Transitional Administration in East Timor, "On the Establishment of Panels with Exclusive 
Jurisdiction Over Serious Criminal Offenses," § 14.3(c), UNTAET Reg. NO. 2000/15 (June 6, 
2000), available at http://www.un.org/en/peacekeeping/missions/past/etimor/ 
untaetR/Reg0015E.pdf. 
 
Some (including Plaintiffs) have argued that the Rome Statute does not abrogate prior customary 
international law. (See 2/23/09 Opp.  [**78] at 13 n.16.) However, this argument rests in part on 
a misreading of the Rome Statute itself. This argument rests on Article 10 of the Statute, which 
provides that "[n]othing in this Part shall be interpreted as limiting or prejudicing in any way 
existing or developing rules of international law for purposes other than this Statute." Based on 
this provision, Plaintiffs argue that the Rome Statute does not override international caselaw to 
the contrary. But Article 10 only establishes that nothing "in this Part" affects existing customary 

                                                                                                                                                             
(ii) The crimes concerned activities that were within the effective responsibility and control of the superior; and 
(iii) The superior failed to take all necessary and reasonable measures within his or her power to prevent or repress their 
commission or to submit the matter to the competent  [**76] authorities for investigation and prosecution.  

35 Article 25(3)(d) provides: 
[A] person shall be criminally responsible and liable for punishment for a crime with the jurisdiction of the Court if that 
person . . . [i]n any other way contributes to the commission or attempted commission of such a crime by a group of persons 
acting with a common purpose. Such contribution shall be intentional and shall either: 
(i) Be made with the aim of furthering the criminal activity or criminal purpose of the group, where such activity or purpose 
involves the commission of a crime within the jurisdiction of the Court; or 
(ii) Be made in the knowledge of the intention of the group to commit the crime. 
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international law. Rome Statute, art. 10 (emphasis added). Article 10 appears in Part II, which 
governs "Jurisdiction, admissibility and applicable law." On the other hand, Article 25, which 
establishes the rules regarding individual criminal responsibility (including aiding and abetting 
liability), appears in Part III of the Treaty, under the heading "General principles of criminal 
law." See Rome Statute, arts. 22-33 ("Part III"); see also Tadic, 1999 WL 33918295, at P 223 
n.282 (making same observation). As such, Article 10 does not apply to the present analysis, and 
it is therefore appropriate that the Rome Statute's articulation of the relevant  [**79] mens rea 
standard — which has been approved by the majority of nations in the world — should prevail 
over conflicting international caselaw.36 

 
Accordingly, in light of Sosa's requirement that international law norms must be "accepted by the 
civilized world" and "defined with a specificity comparable to" the eighteenth-century norms 
recognized by Blackstone, Sosa, 542 U.S. at 725, the Court concludes that it is appropriate to 
adopt the "purpose" mens rea standard rather than the "knowledge" standard. See Presbyterian 
Church of Sudan, 582 F.3d at 259; Khulumani, 504 F.3d at 277 (Katzmann, J., concurring), 332-
33 (Korman, J., concurring in relevant part). 
 
… 
Applying the "purpose" standard adopted in Presbyterian Church of Sudan, 582 F.3d at 259 - 
which is, as noted, supported by the Rome Statute, art. 25(3)(c), the Hechingen Case, in 7 J. Int'l 
Crim. Just, at 150, and the International Court of Justice's recent agnosticism in Bosnia and 
Herzegovina v. Serbia and Montenegro, 2007 I.C.J. No. 91, at P 421 - Plaintiffs' allegations are 
inadequate to establish the requisite mens rea. Plaintiffs do not - and, as they conceded at oral 
argument on November 10, 2009, cannot - allege that Defendants acted with the purpose and 
intent that their conduct would perpetuate child slavery on Ivorian farms. 52 
 
… 
On the contrary, treaty-based international law provides a rather compelling (although not 
definitive) argument against treating corporate liability as an actionable rule of international law. 
The drafting history of the 1998 Rome Statute of the International Criminal Court reveals that 
the global community of nation-states in fact lacks a consensus regarding corporate liability for 
human rights violations. See Khulumani, 504 F.3d at 322-23 (Korman, J., dissenting). Thus, not 
only have the supporters of corporate liability failed to meet their affirmative burden of 
identifying well-defined, universally acknowledged international norms of corporate liability, but 
the opponents of corporate liability  [*1140]  have affirmatively shown that such a well-defined 
global consensus does not exist. "Since as a practical matter it is never easy to prove a negative," 
Bartnicki v. Vopper, 532 U.S. 514, 552, 121 S.Ct. 1753, 1775, 149 L. Ed. 2d 787 (2001) (quoting 
Elkins v. United States, 364 U.S. 206, 218, 80 S.Ct. 1437, 1445, 4 L. Ed. 2d 1669 (1960)), the 
Rome Statute negotiating history provides particularly compelling evidence that there is not a 
global consensus of corporate  [**239] responsibility for human rights violations under 

                                                 
36 In any event, as discussed throughout this Order, the Court concludes that, even if the Rome Statute is not determinative, only 
the "purpose" standard has achieved the requisite universal consensus to satisfy Sosa. 
52 Specifically, Plaintiffs' counsel stated: "Now, if what was required was a state of mind that the defendants wanted child slave 
labor to go on, you know, positively desired it, which is what  [**151] I think you're saying . . . [t]hen we would not be able to 
allege that." 
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international law. 
 
The negotiating history of Rome Statute shows that the global community has been unable to 
reach a consensus regarding corporate responsibility for international human rights violations. 
Although the initial drafts of the Statute provided for corporate liability, this provision was 
specifically deleted from the final version. See 2 United Nations Diplomatic Conference of 
Plenipotentiaries on the Establishment of an International Criminal Court, Rome, 15 June - 17 
July 1998, at 135 (2002). There were a number of reasons for deleting the provision, 68 and the 
most prominent reason was the absence of international uniformity regarding "acceptable 
definitions" of corporate liability. Delegates from China, Lebanon, Sweden, Mexico, Thailand, 
Syria, Greece, Egypt, Poland, Slovenia, El Salvador, Yemen, and Iran firmly opposed the 
inclusion of corporate liability. Delegates from Australia, Ukraine, Cuba, Argentina, Singapore, 
Venezuela, Algeria, the United States, Denmark, Finland, Portugal, and Korea expressed 
hesitation on account of the disparity in practice among states. Id. at PP 35-39, 43-48, 51, 53-65. 
One of the central  [**240] points of concern involved the lack of a clear definition among states 
(and indeed, the absence of corporate criminal liability in many states). See id. 69 As a result, the 
Rome Statute only applies to "natural persons." Rome Statute, art. 25(1). 
 
The Rome Statute's negotiating history therefore reveals that corporate liability fails to satisfy 
either of Sosa's two key requirements - that the norm must be based on clearly defined and 
universally recognized international law. As noted in  [*1141]  Sosa, "we now tend to 
understand  [**242] common law not as a discoverable reflection of universal reason but, in a 
positivistic way, as a product of human choice." Sosa, 542 U.S. at 729. The positivistic approach 
leads to a clear conclusion: there has not been a clear "human choice" to impose liability on 
corporations for violating international norms. Indeed, to the extent that there has been a choice, 
the governments drafting the Rome Statute chose not to extend liability to corporations. 
 
Of course, the Court does not intend to suggest that the Rome Statute is the sole authority for 
construing international law norms under Sosa. See, e.g., Abagninin, 545 F.3d at 738-40 
(rejecting plaintiffs' reliance on Rome Statute with respect to genocide because Rome Statute's 
definition of genocide conflicted with definition that was uniformly adopted by other 
                                                 
68 In full, the chairman summarized negotiations as centering on these questions: "Many delegations had difficulty in accepting 
any reference to 'legal persons' or 'criminal organizations', the reasons given being the problem of implementation in domestic 
law, the difficulty of finding acceptable definitions, the implications for the complementarity principle, the possible creation of 
new obligations for States, and the challenge to what was considered the exclusive focus of the Statute, namely individual 
criminal responsibility." Id. at 135. 
69 The negotiating history of the Rome Statute is further supported by specific evidence of legal practice among foreign nations. 
There is a wide variety of forms of corporate liability within domestic legal systems. Some countries do not even recognize 
corporations as being capable of committing crimes. See, e.g., Hans de Doelder & Klaus Tiedemann, eds., Criminal Liability of 
Corporations 343 (1996) (Russia  [**241] only recognizes natural persons as capable of committing crimes). Even the countries 
that recognize corporate criminal liability are divided on the appropriate rules of attributing conduct and culpability to the 
corporate entity. See id. at 104-05, 186-87, 131, 372, 398 (standards include attribution through the acts of control persons 
[Australia, United Kingdom], the acts of any agent [United States, Finland], or other formulations of liability [Canada, 
Netherlands]). This divergence in opinion is not merely a disagreement on the procedural aspects of criminal punishment. It 
reflects a fundamental disagreement on the legal capacity of corporations to commit particular acts and the substantive rules of 
attributing an agent's conduct to the principal. Given this widespread disagreement, it seems clear that the relevant norms are not 
sufficiently well-defined among foreign nations to satisfy the requirements of Sosa. 
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authorities). Nor does the negotiating history of the Rome Statute provide a definitive 
international rejection of corporate liability in international law. A fair amount of the delegates' 
opposition to corporate liability arose from the eleventh-hour nature of the proposal to include 
corporate liability. See generally 2 United Nations Diplomatic Conference on the 
Establishment  [**243] of an International Criminal Court, Rome, 15 June - 17 July 1998, at 
133-36. In addition, others were concerned with the idea of imposing corporate criminal 
responsibility, but were silent regarding the possibility of corporate civil responsibility. Id. As 
international-crimes expert Professor Bassiouni has emphasized, it is important to distinguish the 
substantive elements of international law from the sometimes-idiosyncratic procedural systems 
that are used to enforce those substantive rules. M. Cherif Bassiouni, 1 International Criminal 
Law 5, 7-8 (2008). It is important not to place too much weight on the Rome Statute, which 
defined certain crimes and created certain enforcement mechanisms, but was not intended to 
serve as an encyclopedic restatement of the full body of international law. The negotiating 
history must therefore be viewed as persuasive rather than conclusive authority for purposes of 
the Alien Tort Statute. 
 
In the end, though, international treaties and conventions reveal an absence of international 
human rights norms governing corporate conduct. As noted by the United Nations Special 
Representative of the Secretary-General, "states have been unwilling to adopt 
binding  [**244] international human rights standards for corporations." Representative of the 
Secretary-General, Business and Human Rights: Mapping International Standards of 
Responsibility and Accountability for Corporate Acts, at P 44 (2007). Instead, the only pertinent 
authorities are "soft law standards and initiatives." Id. Such non-binding, aspirational norms are 
insufficient under Sosa. 
 
Kiobel v. Royal Dutch Petroleum Co. – holding affirmed by Kiobel v. Royal Dutch 
Petroleum Co., 133 S. Ct. 1659 (2013) 
Case No: Docket Nos. 06-4800-cv, 06-4876-cv  
621 F.3d 111; 2010 U.S. App. LEXIS 19382 
United States Court of Appeals for the Second Circuit 
September 17, 2010 
Claims: Alien Tort Statute; aided and abetted violations of the law of nations 
ICC reference: Rome Statute and creation of International Criminal Court cited as evidence for 
enforcement of international norms in courts and that violations will be punished by courts; 
Rome Statute cited with respect jurisdictional limitation to natural persons and lack of corporate 
liability in international criminal law; Rome Statute and drafting materials cited as evidence of 
court’s jurisdiction over natural persons 
After Nuremberg, as new international tribunals have been created, the customary international 
law of human rights has remained focused not on abstract entities but on the individual men and 
women who have committed international crimes universally recognized by the nations of the 
world. This principle has taken its most vivid form in the recent design of the International 
Criminal Court ("ICC"). Although there was a proposal at the Rome Conference to grant the ICC 
jurisdiction over corporations and other "juridical" persons, that proposal was soundly rejected, 
and the Rome Statute, the ICC's constitutive document, hews to the tenet set forth in Nuremberg 
that international norms should be enforced by the punishment of the individual men and women 



who violate them. 16  
 
 [*120]  In short, because customary international law imposes individual liability for a limited 
number of international crimes--including war crimes, crimes against humanity (such as 
genocide), and torture--we have held that the ATS provides jurisdiction  [**18] over claims in 
tort against individuals who are alleged to have committed such crimes. As we explain in detail 
below, however, customary international law has steadfastly rejected the notion of corporate 
liability for international crimes, and no international tribunal has ever held a corporation liable 
for a violation of the law of nations. 
 
We must conclude, therefore, that insofar as plaintiffs bring claims under the ATS against 
corporations, plaintiffs fail to allege violations of the law of nations, and plaintiffs' claims fall 
outside the limited jurisdiction provided by the ATS. 
 
… 
 
More recently, the Rome Statute of the ICC also limits that tribunal's jurisdiction to "natural 
persons." See The Rome Statute of the International Criminal Court ("Rome Statute") art. 25(1), 
opened for signature July 17, 1998, 37 I.L.M. 1002, 1016; see also Albin Eser, Individual 
Criminal Responsibility, in 1 The Rome Statute of the International Criminal Court 767, 778 
(Antonio Cassese et al. eds., 2002) ("[W]hen reading paragraphs (1), (2), and (3) of Article 25 of 
the ICC Statute together, there can be no doubt that by limiting criminal responsibility to 
individual natural persons, the Rome Statute implicitly negates--at least  [*137]  for its own 
jurisdiction--the punishability of corporations and other legal entities."). Significantly, a proposal 
to grant the ICC jurisdiction over corporations and other "juridical" persons was advanced by the 
French delegation, but the proposal was rejected. See Eser, ante, at 779. As commentators have 

                                                 
16 See The Rome Statute of the International Criminal Court ("Rome Statute") art. 25(1), opened for signature July 17, 1998, 37 
I.L.M. 1002, 1016 (limiting the ICC's jurisdiction to "natural persons"); see also Albin Eser, Individual Criminal Responsibility, 
in 1 The Rome Statute of the International Criminal Court 767, 778-79 (Antonio Cassese et al. eds., 2002). 
The United States has  [**16] not ratified the Rome Statute. Under the Clinton Administration, the U.S. delegation voted against 
the text adopted in Rome in 1998, in part because of concerns that the treaty "could inhibit the ability of the United States to use 
its military to meet alliance obligations and participate in multinational operations, including humanitarian interventions." Diane 
F. Orentlicher, Unilateral Multilateralism: United States Policy Toward the International Criminal Court, 36 Cornell Int'l L.J. 
415, 419 (2004) (quoting the testimony, before the Senate Foreign Relations Committee, of David J. Scheffer, Ambassador-at-
Large for War Crimes Issues and Head of the U.S. delegation at the Rome Conference). Despite those concerns, the United States 
signed the Rome Statute on December 31, 2000, the last day it was open for signature, under the outgoing Clinton 
Administration. Id. at 421. See generally Flores, 414 F.3d at 256 (explaining the meaning and significance of signing an 
international agreement); United States v. Yousef, 327 F.3d 56, 94 n.28 (2d Cir. 2003) (same). On May 6, 2002, the Bush 
Administration notified the United Nations that the United States did not intend to become a party, an act  [**17] popularly 
referred to as "unsign[ing]." Orentlicher, ante, at 421; see also Press Release, U.S. Dep't of Def., Secretary Rumsfeld Statement 
on the ICC Treaty (May 6, 2002) (noting the United States' concern about "the lack of adequate checks and balances on powers 
of the ICC prosecutors and judges; the dilution of the U.N. Security Council's authority over international criminal prosecutions; 
and the lack of an effective mechanism to prevent politicized prosecutions of American servicemembers and officials"). However 
limited the value of the Rome Statute in determining what customary international law is, a demonstrated lack of consensus 
amongst its signatories about a particular norm is valuable evidence of what customary international law is not. See Sosa, 542 
U.S. at 732 (quoting with approval the statement that rules of international law must be "specific, universal, and obligatory" 
(emphasis added) (internal quotation marks omitted)). 
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explained, the French proposal was rejected in part because "criminal liability  [**71] of 
corporations is still rejected in many national legal orders" and thus would pose challenges for 
the ICC's principle of "complementarity." 39 Id.; see also Draft Report of the Intersessional 
Meeting from 19 to 30 January 1998 [Held] in Zuthphen, The Netherlands, in The Statute of the 
International Criminal Court: A Documentary History 221, 245 n.79 (M. Cherif Bassiouni ed., 
1998) ("There is a deep divergence of views as to the advisability of including criminal 
responsibility of legal [i.e., juridical] persons in the statute."); Andrew Clapham, The Question of 
Jurisdiction Under International Criminal Law Over Legal Persons: Lessons from the Rome 
Conference on an International Criminal Court, in Liability of Multinational Corporations 
Under International Law 139, 157 (Menno T. Kamminga & Saman Zia-Zarifi eds., 2000) ("This 
proposal was finally withdrawn by the French delegation when it became clear that there was no 
possibility that a text could be adopted by consensus. . . . For some delegations the whole notion 
of corporate criminal responsibility was simply 'alien', raising problems of complementarity." 
(emphasis added)). The history of the Rome Statute therefore confirms the  [**72] absence of 
any generally recognized principle or consensus among States concerning corporate liability for 
violations of customary international law. 
 
… 
 
Furthermore, even if, as a general rule, treaties on a specialized subject matter could be viewed 
as crystallizing a norm of customary international law (which they generally cannot), it would be 
inappropriate to do so in this case in light of the recent express rejection in major multilateral 
treaties of a norm of corporate liability in the context of human rights violations. See, e.g., Rome 
Statute, ante,  [**78] art. 25. 
 
… 
 
Id. at 373-74. For a treaty provision to attain the status of a norm of customary international law, 
the ICJ explained, "[i]t would in the first place be necessary that the provision concerned should, 
at all events potentially, be of a fundamentally norm-creating character such as could be 
regarded as forming the basis of a general rule of law." Id. at 374 (emphasis added). Provisions 
on corporate liability in a handful of specialized treaties cannot be said to have a "fundamentally 
norm-creating character." Moreover, as the history of the Rome Statute demonstrates, "still 
unresolved controversies as to the exact meaning and scope of this notion" of corporate liability 
"raise further doubts as to the potentially norm-creating character of the rule." Id. Accordingly, 
provisions imposing corporate liability in some recent specialized treaties have not established 
corporate liability as a norm of customary international law. 
 
… 
 
As Judge Katzmann explained in his separate opinion in Khulumani, "[t]his distinction finds no 
support in our case law, which has consistently relied on criminal law norms in establishing the 
content of customary international law for purposes of the [ATS]." 504 F.3d at 270 n.5. Unlike 

                                                 
39 "Complementarity" is the principle, embodied in the Rome Statute, by which the ICC declines to exercise jurisdiction over a 
case that is simultaneously being investigated or prosecuted by a State having jurisdiction over it. See Rome Statute, ante, art. 17. 
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U.S. domestic law, "international law does not maintain [a] kind of hermetic seal between 
criminal and civil law." Id. (citing Sosa, 542 U.S. at 762-63 (Breyer, J., concurring)). Indeed, 
Judge Katzmann was able to conclude that the scope of customary international law reaches 
those who aid and abet violations of international law only by looking to the charters of--and the 
law applied by--the very same international  [**104] tribunals that Judge Leval ignores. Id. at 
270 (observing that liability for aiders and abettors was "applied by the war crimes trials 
following the Second World War" and "has been repeatedly recognized in numerous 
international treaties, most notably the Rome Statute of the International Criminal Court, and in 
the statutes creating the International Criminal Tribunal for the Former Yugoslavia ('ICTY') and 
the International Criminal Tribunal for Rwanda ('ICTR')"); see also Presbyterian Church, 582 
F.3d at 257 n.7 ("[C]ustomary international law norms prohibiting genocide, war crimes, and 
crimes against humanity have been developed largely in the context of criminal prosecutions 
rather than civil proceedings." (internal quotation marks omitted)). Judge Leval explicitly 
endorsed Judge Katzmann's reasoning in Khulumani by joining the unanimous panel opinion in 
Presbyterian Church, which expressly  [*147]  adopted Judge Katzmann's rule as the law of our 
Circuit. Presbyterian Church, 582 F.3d at 258. Apparently, Judge Leval would have us look to 
international criminal tribunals only when they supply a norm with which he agrees. 
 
… 
 
The majority are absolutely  [**167] correct that international criminal tribunals have 
consistently been established without jurisdiction to impose criminal punishments on 
corporations. At the start of modern prosecution by international tribunals for violations of the 
law of nations, the military tribunals at Nuremberg, established under the London Charter and 
Control Council Law No. 10 to punish those responsible for the Nazi atrocities, found that the 
Farben corporation violated the standards of the law of nations and therefore imposed 
punishment on the responsible Farben personnel, but did not prosecute the corporation. The 
subsequent international criminal tribunals have also been established with jurisdiction over only 
natural persons. In the recent establishment of the International Criminal Court (ICC) under the 
Rome Statute, July 17, 1998, 37 I.L.M. 999, 2187 U.N.T.S. 90, a proposal advanced by France to 
extend the court's jurisdiction to include the prosecution of corporations and other juridical 
persons was defeated. On this basis the majority declare it "abundantly clear," Maj. Op. 35 
(although furnishing no explanation for this abundant clarity), that the prohibitions of 
international law do not apply to  [**168] corporations. 
 
… 
 
The very sources the majority cite make clear that the reason for withholding criminal 
jurisdiction over corporations from international tribunals relates to a perceived 
inappropriateness of imposing criminal punishments on corporations. M. Cherif Bassiouni's 
report on the drafting of the Rome Statute notes the "deep divergence of views as to the 
advisability of including criminal responsibility of legal [i.e., juridical] persons" in the Rome 
Statute. Maj. Op. 34 (quoting Draft Report of the Intersessional Meeting from 19 to 30 January 
1998 [Held] in Zuthphen, The Netherlands, in The Statute of the International Criminal Court: A 
Documentary History 221, 245 n.79 (M. Cherif Bassiouni ed., 1998)). Andrew Clapham's report 
notes "the whole notion of corporate criminal responsibility [is] simply 'alien'" to many legal 
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systems. Maj. Op. 34 (quoting Andrew Clapham, The Question of Jurisdiction Under 
International Criminal Law Over Legal Persons: Lessons from the Rome Conference on an 
International Criminal Court, in Liability of Multinational Corporations Under International 
Law 139,  [**175] 157 (Menno T. Kamminga & Saman Zia-Zarifi eds., 2000)). 
 
The refusal of international organizations to impose criminal liability of corporations -- for 
reasons having to do solely with a corporation's perceived inability to act with a criminal intent 
and the inefficacy of criminal punishment to achieve its goals when applied to a corporation -- in 
no way implies that international law deems corporations exempt from international law. As the 
Chairman of the Rome Statute's Drafting Committee has explained, despite the diversity of 
views concerning corporate criminal liability, "all positions now accept in some form or another 
the principle that a legal entity, private or  [*169]  public, can, through its policies or actions, 
transgress a norm for which the law, whether national or international, provides, at the very least 
damages." M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law 379 
(2d rev. ed. 1999); see also 3 Int'l Commission of Jurists, Corporate Complicity & Legal 
Accountability: Civil Remedies 5 (2006) ("[W]hen the legal accountability of a company entity is 
sought, the law of civil remedies may often provide victims with their only legal avenue to 
remedy. This  [**176] is because the law of civil remedies will always have the ability to deal 
with the conduct of companies, individuals and state authorities." (emphasis added and footnotes 
omitted)). 
 
… 
 
In every instance of the establishment of an international tribunal with jurisdiction over private 
actors, the tribunal has been given exclusively criminal jurisdiction. 24  [*171]  For instance, the 
London Charter established the International Military Tribunal at Nuremberg "for the just and 
prompt trial and punishment of the major war criminals of the European Axis." Agreement for 
the Prosecution and Punishment of the Major War Criminals of the European Axis (the "London 
Charter"), § I, art. 1, Aug. 8, 1945, 59 Stat. 1544, 82 U.N.T.S. 279. Control Council Law No. 10 
established the U.S. Military Tribunal for the "prosecution" and "punishment" of "war criminals 

                                                 
24 One international tribunal, the closest thing to a tribunal vested with civil jurisdiction -- the International Court of Justice (ICJ), 
which resolves matters referred to it by treaty or agreement of State parties -- does award civil reparations against States, which 
are juridical entities. Statute of the International Court of Justice, art. 36(1), June 26, 1945, 59 Stat. 1055, 33 U.N.T.S. 993. While 
that court does not exercise jurisdiction over private actors, id. art. 34(1), its precedents involving awards of reparations paid by 
one State to another demonstrate that an award of damages against a juridical entity is familiar ground in international law. In a 
line of decisions dating to the 1920s, the ICJ and its predecessor court, the Permanent Court of International Justice, have 
recognized as "a principle of international law that the breach of an international engagement [a duty imposed by international 
law] involves an obligation to make reparation in an adequate form." Factory at Chorzow (Jurisdiction) (Germany v. Poland), 
1927 P.C.I.J. (ser. A)  [**183] No. 9, at 3, 21 (July 26); see also United States Diplomatic and Consular Staff in Tehran 
(Judgment) (United States of America v. Iran), 1980 I.C.J. 3, 41-42 (May 24) ("Iran, by committing successive and continuing 
breaches of [treaty obligations] and the applicable rules of general international law, has incurred responsibility towards the 
United States. [I]t clearly entails an obligation on the part of the Iranian State to make reparation for the injury thereby caused to 
the United States." (emphasis added)); Corfu Channel Case (Merits), 1949 I.C.J. 4, 23 (April 9) ("The Court therefore reaches the 
conclusion that Albania is responsible under international law for the explosions which occurred on October 22nd, 1946, in 
Albanian waters, and for the damage and loss of human life which resulted from them, and that there is a duty upon Albania to 
pay compensation to the United Kingdom."); 1 Oppenheim's International Law P 155, at 528 n.3 (Sir Robert Jennings & Sir 
Arthur Watts eds., 9th ed. 1996) (noting an "'international engagement' includes any duty under international law"). 
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and other similar offenders." Control Council Law 10, preamble, reprinted in I Trials of War 
Criminals Before the Nuernberg Military Tribunals under Control Council Law No. 10, at xvi 
(1950). The International Criminal Tribunal for the Former Yugoslavia and the International 
Criminal Tribunal for Rwanda were established to prosecute and punish war criminals. 25 The 
parties to the Rome Statute of the International Criminal Court "[a]ffirm that  [**182] the most 
serious crimes of concern to the international community as a whole must not go unpunished." 
Rome Statute, preamble, P 4. 
 
United States v. Hamdan – appealed to D.C. Circuit, Hamdan v. United States, 696 F.3d 
1238 (D.C. Cir 2012) 
CMCR 09-002  
801 F. Supp. 2d 1247; 2011 U.S. CMCR LEXIS 1 
June 24, 2011 
United States Court of Military Commission Review 
Claims: criminal prosecution relating to material support for terrorism; Military Commissions 
Act 
ICC reference: Rome Statute cited to reference standards for breaches of Geneva Convention 
violations with respect to war crimes; Rome Statute also cited for theory of criminal liability 
when determining individual liability for committing a crime; aiding, abetting, or assisting the 
commission of a crime; and purposeful contribution to a crime. 
 
The Rome Statute for the International Criminal Court and the War Crimes Act of 1996, have 
explicitly referenced the standards for grave breaches of the Geneva Conventions in defining war 
crimes.61 
 
… 
 
On July 17, 1998, the Rome conference adopted the proposed Statute for a permanent 
International Criminal Court (ICC) with 120 voting in favor, 7 voting against (including the 
United States), and 21 abstentions.81 On April 11, 2002, the 60th ratification of the Rome Statute 
occurred, and the ICC came into existence on July 1, 2002. As of June 24, 2011, there are 115 
state parties, and 139 states have signed the Rome Statute of the ICC,82 creating a standing 
                                                 
25 See Prosecutor v. Kayishema & Ruzindana, Case No. ICTR-95-1-T, Sentence, P 1 (May 21, 1999) (stating that  [**184] the 
International Criminal Tribunal for Rwanda was established "to ensure the effective redress of violations of international 
humanitarian law in Rwanda in 1994. The objective was to prosecute and punish the perpetrators of the atrocities in Rwanda in 
such a way as to put an end to impunity and promote national reconciliation and the restoration of peace." (emphasis added)); 
Prosecutor v. Blagojevic & Jokic, Case No. IT-02-60-T, Judgement, P 814 (Jan. 17, 2005) (stating that the International Tribunal 
for the Former Yugoslavia seeks to impose punishment that "reflect[s] both the calls for justice from the persons who have -- 
directly or indirectly -- been victims of the crimes, as well as respond to the call from the international community as a whole to 
end impunity for massive human rights violations and crimes committed during armed conflicts"). 
61 Rome Statute of the International Criminal Court (Rome Statute), art. 126, U.N. Doc. A/Conf. 183/9, July 17, 1998, 2187 
U.N.T.S. 90. United States terrorism laws under Title 18 are described in more detail at pp. 22-26, supra. 
81 Lucy Martinez, Prosecuting Terrorists at the International Criminal Court: Possibilities and Problems, 34 Rutgers L. J. 1, 15 
(2002) (citations omitted). 
82 The United States has signed but not ratified the Rome Statute. See Khulumani v. Barclay Nat'l Bank Ltd., 504 F.3d 254, 276 n. 
9 (2d Cir. 2007) (noting that the United States has not ratified the Rome Statute because of concerns about potential abuse of 
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tribunal with jurisdiction over individuals who commit genocide, crimes against humanity, war 
crimes, and eventually, crimes of aggression.83 The Rome Statute gives the ICC  [**109] an 
expansive list of available theories of liability for individual criminal responsibility, and it 
provides as follows: 
 

3. In accordance with this Statute, a person shall be criminally responsible and liable for 
punishment for a crime within the jurisdiction of the Court if that person: 
(a) Commits such a crime, whether as an individual, jointly with another or through another 
person, regardless of whether that other person is criminally responsible; (b) Orders, solicits 
or induces the commission of such a crime which in fact occurs or is attempted; (c) For the 
purpose of facilitating the commission  [*1288]  of such a crime, aids, abets or otherwise 
assists in its commission or its attempted commission, including providing the means for its 
commission; (d) In any other way contributes to the commission or attempted commission of 
such a crime by a group of persons acting with a common purpose. Such contribution shall 
be intentional and shall either: (i) Be made with the aim of furthering the criminal activity or 
criminal purpose of the group, where such activity or purpose involves the commission of a 
crime within the jurisdiction of the Court; or (ii) Be made in the knowledge of the 
intention  [**110] of the group to commit the crime. 
 

Id. at Art. 25(3) (emphasis added). Thus, the ICC articulates a theory of criminal liability under 
international law which permits it to hold individuals responsible not only for committing crimes 
but also for aiding, abetting, and assisting in the commission of crimes as well as the knowing or 
purposeful contribution to the commission or attempted commission of such crimes by a group 
acting with a common purpose. 
 
In applying the JCE liability analysis, appellant's underlying  [**111] conduct constitutes known, 
unlawful acts historically punishable and established before 1996. 
 
Doe v. Exxon Mobil Corp. – remanded to trial court in Doe v. Exxon Mobil, Corp., 527 
Fed. Appx. 7 (D.C. Cir. 2013); reheard in Doe v. Exxon Mobil, Corp., 69 F. Supp. 3d 75 
(D.C. 2014) and Doe v. Exxon Mobil, Corp., 2015 U.S. Dist. LEXIS 91107 (D.C. 2015) 
No. 09-7125 Consolidated with 09-7127, 09-7134, 09-7135  
654 F.3d 11; 397 U.S. App. D.C. 371; 2011 U.S. App. LEXIS 13934; 174 Oil & Gas Rep. 306  
July 8, 2011 
United States Court of Appeals for the District of Columbia Circuit 
Claims: Alien Tort Statute; Torture Victim Protection Act; murder, torture, sexual assault, 
battery, and false imprisonment 
ICC reference: Court looks at Article 10 of the Rome Statute to determine its status as a treaty 
and determines that the Rome Statute does not represent customary international law with 
respect to aiding and abetting. Since the Rome Statute is not customary international law, aiding 
and abetting liability applied to Alien Tort Statute. 
 

                                                                                                                                                             
prosecutorial authority). The ICRC website, supra n. 57, is the source of the information about state parties and signatures. 
83 Rome Statute, supra n. 61 at art. 5. See also Report of the International Criminal Court to the UN General Assembly, A/65/313, 
pp. 6-7 (Aug. 19, 2010). 



The Second Circuit, in Presbyterian Church of Sudan, 582 F.3d at 259, nonetheless held that the 
aider and abettor must share the same purpose as the principal actor, relying on the Rome Statute 
of the International Criminal Court ("Rome Statute"), July 17, 1998, 2187 U.N.T.S. 90, and 
United States v. von Weizsaecker ("The Ministries Case"), in 14 Trials of War Criminals Before 
the Nuernberg Military Tribunals Under Control Council Law No. 10, at 308, 622 (1997) 
("Trials of War Criminals"); see also Khulumani, 504 F.3d at 276 (Katzmann, J., concurring). 
Under that standard, "the defendant (1) provides practical assistance to the principal which has a 
substantial effect on the perpetration of the crime, and (2) does so with the purpose of facilitating 
the commission of that crime." Khulumani, 504 F.3d at 277 (Katzmann, J., concurring). The 
Second Circuit reasoned that whether to recognize "aiding and abetting liability is no less 
significant a decision than whether to recognize a whole new tort in the first place," Presbyterian 
Church of Sudan, 582 F.3d at 259, and consistent with Sosa's command about the 
definiteness  [***67] of new norms, it concluded from those two sources that "no such 
[international] consensus exists for imposing liability on individuals who knowingly (but not 
purposefully) aid and abet a violation of international law," id. 
 
Although we agree with the Second Circuit's premise that aiding and abetting must be embodied 
in a norm of customary international law, amici international law scholars point out why its 
conclusion was flawed. The Rome Statute, which created the International Criminal Court 
("ICC"), is properly viewed in the nature of a treaty and not as customary international law. See 
Int'l Law Scholars Amicus Br. 19-20 (citing Rome Statute, art. 10; Leila Nadya Sadat, Custom, 
Codification and Some Thoughts About the Relationship Between the Two: Article 10 of the ICC 
Statute, 49 DePaul L. Rev. 909, 911 & n.11, 917 (2000); Otto Triffterer, Article 10, in 
Commentary on the Rome Statute of the International Criminal Court 317 (Otto Triffterer ed., 
1999)). It specifically provides in Article 10 that it is not to "be interpreted as limiting or 
prejudicing in any way existing or developing rules of international law." This acknowledges 
that the Rome Statute was not meant to affect or  [***68] amend existing customary 
international law. See Int'l Law Scholars Amicus Br. 19. As a treaty, the Rome Statute binds only 
those countries that have ratified it, see Military and Paramilitary Activities (Nicar. v. U.S.), 
1986 I.C.J. 14, ¶ 175 (June 27), and the  [*36]   [**396]  United States has not,22 see U.S. Const. 
art. II, § 2, cl. 2; Haver v. Yaker, 76 U.S. (9 Wall.) 32, 35, 19 L. Ed. 571 (1869); Abagninin, 545 
F.3d at 738; see also Statute of the International Court of Justice ("ICJ Statute"), June 26, 1945, 
art. 38(1)(a), 59 Stat. 1055, 1060, 832 U.S.T.S. 993.23 The ICC has recognized that 

                                                 
22 President Clinton signed the Rome Statute stating: "I will not, and do not recommend that my successor submit the Treaty to 
the Senate for advice and consent." White House Office of Communications, Statement by President on Signature of the ICC 
Treaty (Jan. 2, 2001), available at 2001 WL 6008. On May 6, 2002, President Bush withdrew the signature of the United States 
from the Statute. See Letter  [***69] of John R. Bolton, Under Sec'y of State for Arms Control and Int'l Sec., to Kofi Annan, 
Sec'y Gen. of the United Nations (May 6, 2002). By contrast, the United States Representative to the United Nations voted in the 
U.N. Security Council to create both the ICTY and the ICTR; the votes were unanimous, except for the vote of the representative 
from Rwanda against creation of the ICTR. Laura Bingham, Strategy or Process? Closing the International Criminal Tribunals 
for the Former Yugoslavia and Rwanda, 24 Berkeley J. Int'l L. 687, 695 (2006). 
23 Article 38 of the ICJ Statute, which "embodies the understanding of States as to what sources offer competent proof of the 
content of customary international law," Flores, 414 F.3d at 251, provides: 

The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply: 
a. international conventions, whether general or particular, establishing rules expressly recognized by the contesting 
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the  [*37]   [**397]  Rome Statute does not necessarily represent customary international law. 
Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Case No. ICC 01/14/01/07, 
Decision on the Confirmation of Charges, ¶¶ 507-08 (Sept. 30, 2008).24 
Even were we to agree that the Rome Statute reflects customary international law, the Second 
Circuit's interpretation in Khulumani, 504 F.3d at 276 (Katzmann, J., concurring), and 
Presbyterian Church of Sudan, 582 F.3d at 259, appears inconsistent with its provisions. Article 
25(3)(c) of the Rome Statute provides for liability if an individual, "[f]or the purpose of 
facilitating the commission of such a crime, aids, abets or otherwise assists in its commission or 
its attempted commission, including providing the means for its commission." Rome Statute, art. 
25(3)(c) (emphasis added). Article 25(3)(d) provides liability for an individual who "contributes 
to the commission or attempted commission of such a crime by a group of persons acting with a 
                                                                                                                                                             

states; 
b. international custom, as evidence of a general practice accepted as law; 
c. the general principles of law recognized by civilized nations; 
d. . . . judicial decisions and the teachings of the most highly  [***70] qualified publicists of the various nations, as 
subsidiary means for the determination of rules of law. 

ICJ Statute, art. 38; see also Restatement (Third) of Foreign Relations Law of the United States §§ 102(1), 103(2). 
Our dissenting colleague incorrectly implies that the definition of customary international law is synonymous with the law of 
nations. Dis. Op. at 1, 26 n.10. Rather, as the ICJ Statute indicates, customary international law is one of the sources for the law 
of nations. The misconception appears also in Kiobel, 621 F.3d at 116, and Flores, 414 F.3d at 237 & n.2, where the cited 
authorities for treating the "law of nations" as a synonym for "customary international law" do not support the proposition. Nor 
did the Supreme Court in Sosa treat as equivalent customary international law and the law of nations generally. In Sosa the notion 
of customary international law is not discussed until Part IV.C, where the Court addresses whether Alvarez-Machain's abduction 
and arrest could be considered a violation of an international norm of a sufficiently specific character to be cognizable under the 
ATS. 542 U.S. at 735-37. By contrast, where the Supreme Court reaches a general conclusion  [***71] it refers to "international 
law" or the "law of nations" without modification. See, e.g., id. at 712, 714, 715 (quoting The Paquete Habana, 175 U.S. 677, 
686, 20 S. Ct. 290, 44 L. Ed. 320 (1900)). The Court's rejection of Alvarez-Machain's claim because the defendant's conduct 
"violate[d] no norm of customary international law so well defined as to support the creation of a federal remedy," id. at 738, 
necessarily requires for liability to exist under the ATS, a finding that the defendant either violated a norm of customary 
international law or a treaty to which the United States is a party. This follows not from the fact that the "law of nations" is 
synonymous with "customary international law." Countless sources of international law conclusively demonstrate otherwise, see 
generally Louis Henkin, Richard Crawford Pugh & Oscar Schachter, International Law 51-149 (3d ed. 1993), and this court 
ought not assume that the Court misstated international law, cf. Murray v. The Schooner Charming Betsy, 6 U.S. (2 Cranch 64) 
64, 2 L. Ed. 208 (1808). Rather, in stating that courts must engage in some form of common lawmaking subject to "vigilant 
doorkeeping," Sosa, 542 U.S. at 729, the Court emphasized that the violation of a norm of  [***72] customary international law 
is a necessary condition to the recognition under federal common law of a plaintiff's claim. This by no means indicates that 
customary international law constitutes the entire corpus of international law or that this court, in exercising its common law 
authority to decide interstitial and technical questions appurtenant to the substantive norm of primary conduct, which is governed 
by customary international law, may not look to guidance from other sources of international law. 
24 Appellants direct the court to the amicus brief filed by David J. Scheffer, former U.S. Ambassador-at-Large for War Crimes 
Issues and head of the U.S. delegation involved in negotiating the Rome Statute. Brief of David J. Scheffer, Director of the 
Center for International Human Rights, as Amicus Curiae in Support of the Issuance of a Writ of Certiorari, Presbyterian Church 
of Sudan v. Talisman Energy, Inc. (May 20, 2010) (No. 09-1262), cert. denied, 131 S. Ct. 79, 178 L. Ed. 2d 241 (2010). 
Ambassador Scheffer states that the provisions on accessorial liability were a "negotiated compromise among mostly common 
law and civil law governments after years of talks leading to the Rome Statute and [were] not  [***73] finalized to express a rule 
of customary law." Id. at 3; see also id. at 7, 9-13; David J. Scheffer & Caroline Kaeb, The Five Levels of CSR Compliance: The 
Resiliency of Corporate Liability Under the Alien Tort Statute and the Case for a Counterattack Strategy in Compliance Theory, 
29 Berkeley J. Int'l L. 334, 348-51 (2011) (hereinafter "Scheffer & Kaeb"). 
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common purpose" where such contribution is "intentional" and either "made with the 
aim  [***74] of furthering the criminal activity or criminal purpose of the group" or "made in the 
knowledge of the intention of the group to commit the crime." Id. art. 25(3)(d) (emphasis added). 
Article 30 provides that "a person has intent where . . . [i]n relation to a consequence, that person 
means to cause that consequence or is aware that it will occur in the ordinary course of events." 
Id. art. 30(2)(b) (emphasis added). Although the text of Article 25(3)(c) appears to require proof 
of "purpose," the text of Article 25(3)(d) requires no more than "knowledge." Given that Exxon 
is alleged to have aided and abetted the Indonesian military forces, which in turn are alleged to 
have committed violations of the law of nations against appellants, were the Rome Statute to 
apply it appears that Article 25(3)(d) and its mens rea of "knowledge" would apply. Cf. 
Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC/01/04-01/06, Pre-Trial Chamber Decision 
on the Confirmation of Charges (Jan. 29, 2007) (applying a "knowledge" standard under Article 
25(3)(a) to international law violations by co-perpetrator). To the same effect are decisions 
applying Article 30, which defines the mens rea requirement of intent  [***75] to include 
"knowledge," such as Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Case No. 
ICC-01/14-01/07, Decision on the Confirmation of Charges, ¶¶ 528, 530 (Sept. 30, 2008), 
Prosecutor v. Jean-Pierre Bemba Gombo,  [*38]  [**398]  ICC-01/05-01/08, Decision on the 
Confirmation of Charges, ¶ 359 (June 15, 2009), and Prosecutor v. Abdallah Banda Abakaer 
Nourain and Saleh Mohammed Jerbo Jamus, ICC-02/05-03/09, Decision on the Confirmation of 
Charges, ¶¶ 156-57 (Mar. 7, 2011). The ICTY has also observed that the Rome Statute embraces 
a knowledge standard of mens rea for aiding and abetting. See Furundzija, Trial Chamber 
Judgement, ¶ 243-44 & n.266.25 

 
… 
 
Accordingly, we hold that aiding and abetting liability is available under the ATS because it 
involves a norm established by customary international law and that the mens rea and actus reus 
requirements are those established by the ICTY, the ICTR, and the Nuremberg tribunals, whose 
opinions constitute expressions of customary international law. The Rome Statute does not 
constitute customary international law. 
 
United States v. Al Bahlul – reheard in Ali Hamza Ahmad Suliman Al Bahlul v. United 
States, 767 F.3d 1 (D.C. Cir. 2014) and Bahlul v. United States, 2015 U.S. App. LEXIS 
16967 (D.C. Cir. 2015) 
Case No.: CMCR 09-001  
820 F. Supp. 2d 1141; 2011 U.S. CMCR LEXIS 3  
September 9, 2011 
United States Court of Military Commission Review 
Claims: criminal case; conviction under Military Commissions Act of 2006 
ICC Reference: Court refers to Rome Statute for joint criminal enterprise liability; makes 
references to Rome Statute throughout case for definitions of war crimes and principles of 
international criminal law 
Although the United States has not ratified the Rome Statute of the International Criminal Court 
(ICC), as of June 24, 2011, there were 115 state parties, and 139 states have signed the Rome 

                                                 
25 See Scheffer & Kaeb, supra note 24, at 251-57. 



Statute of the ICC,101 creating a standing tribunal with jurisdiction over individuals alleged to 
have committed genocide, crimes against humanity, war crimes, and eventually, crimes of 
aggression. Rome Statute of the ICC, supra n. 51, art. 5. See also Report of the ICC to the UN 
General Assembly, A/65/313, pp. 6-7 (Aug. 19, 2010). Article 25 of the Rome Statute includes 
an expansive list of available theories of individual criminal  [**185] liability including JCE. 
Specifically, Article 25(3)(d) provides that a person shall be "criminally responsible and liable 
for punishment in accordance with this statute" if he: 
 

(d) In any other way contributes to the commission or attempted commission of such a crime 
by a group of persons acting with a common purpose. Such contribution shall be intentional 
and shall either: (i) Be made with the aim of furthering the criminal activity or criminal 
purpose of the group, where such activity or purpose involves the commission  [*1214]  of a 
crime within the jurisdiction of the Court; or (ii) Be made in the knowledge of the intention 
of the group to commit the crime. 
 

Thus, the ICC statute includes a JCE theory of individual criminal liability based upon the 
knowing or purposeful contribution to the commission or attempted commission  [**186] of 
such crimes by a group acting with a common purpose. The incorporation of JCE in other 
international conventions including the 1997 Convention for the Suppression of Terrorist 
Bombings are reflective of the efficacy of JCE under international law.102 
 
Aziz v. Alcolac, Inc. 
No. 10-1908  
658 F.3d 388; 2011 U.S. App. LEXIS 19227  
September 19, 2011 
United States Court of Appeals for the Fourth Circuit 
Claims: Alien Tort Statute; Torture Victim Protection Act; class action 
ICC reference: Rome Statute cited for mens rea standard regarding aiding and abetting for 
purpose of facilitating commission of a crime. Rome Statute article 10 also cited for analysis on 
customary international law. 
 
In drawing a mens rea standard, Judge Katzmann looked to the Rome Statute, pursuant to which 
the International Criminal Court was created.9 The Rome Statute  [*397]  of the International 
                                                 
101 Hamdan, 801 S. Supp. 2d 1247, 2011 WL 2923945 at *24 and n. 82 (citing Khulumani v. Barclay Nat'l Bank Ltd., 504 F.3d 
254, 276 n. 9 (2d Cir. 2007) (noting that the Rome Statute of the ICC has been signed by most of the mature democracies of the 
world; however, the United States has not ratified it because of concerns about potential abuse of prosecutorial authority); other 
citation omitted). 
102 1997 Bombing Convention, supra n. 72, art. 2(3)(c) ("3. Any person also commits an offence if that person . . . (c) In any other 
way contributes to the commission of one or more offences as set forth in paragraph 1 or 2 by a group of persons acting with a 
common purpose; such contribution shall be intentional and either be made with the aim of furthering the general criminal 
activity or purpose of the group or be made in the knowledge of the intention of the group to commit the offence or offences 
concerned."). 
9 Recognizing that an international criminal court was the "missing link in the international legal system" to prosecute crimes 
such as genocide or those of similar gravity, the United Nations General Assembly convened a conference in Rome in June 1998. 
Rome Statute of the International Criminal Court—Overview, United Nations, http://untreaty.un.org/cod/ 
icc/general/overview.htm (last visited August 19, 2011). The product of the conference was the Rome Statute, establishing the 
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Criminal Court imposes aiding and abetting liability on one who aids and abets the commission 
of a crime only if he does so "[f]or the purpose of facilitating the commission of such a crime." 
Khulumani, 504 F.3d at 275 (quoting Rome Statute art. 25, July 17, 1998, 2187 U.N.T.S. 90). 
Judge Katzmann, noting that the Rome  [**22] Statute "has been signed by 139 countries and 
ratified by 105, including most of the mature democracies of the world," took it to "'constitut[e] 
an authoritative expression of the legal views of a great number of States.'" Id. at 276 (quoting 
Prosecutor v. Furundzija, Case No. IT-95-17/1-T, Trial Chamber Judgment, ¶ 227 (Int'l Crim. 
Trib. for the Former Yugoslavia Dec. 10, 1998)). 
 
… 
 
The Appellants urge us to reject Talisman and instead follow the lead of federal courts that have 
defined the scope of aiding and abetting liability to reach those who provide "knowing assistance 
that has a substantial effect on the commission of the human rights violation." Doe VIII, 2011 
U.S. App. LEXIS 13934, 2011 WL 2652384, at *14; see also Doe I v. Unocal Corp., 395 F.3d 
932, 951 (9th Cir. 2002), vacated, reh'g en banc granted 395 F.3d 978 (9th Cir. 2003). In Doe 
VIII, the D.C. Circuit held that "knowledge" embodies the mens rea standard for imposing aiding 
and abetting liability under the ATS, finding that the decisions of the ICTY and ICTR were in 
fact more authoritative  [*398]  than the Rome Statute. The court's analysis looked "to customary 
international law to determine the standard for assessing aiding and abetting liability," because 
"[c]onsistent with Sosa, the question is whether the international community would express 
definite disapprobation toward aiding and abetting conduct only when based on a particular 
standard." 2011 U.S. App. LEXIS 13934, 2011 WL 2652384, at *16. The court found that the 
ICTY and ICTR, as "international tribunals mandated by their charter to apply only customary 
international law," constituted authoritative  [**26] sources of that law. Id. The D.C. Circuit 
concluded that prosecutions before those tribunals have declared that "the knowledge standard 
suffices under customary international law." Id. 
 
The D.C. Circuit also rejected the Rome Statute as an authoritative source of the proper mens rea 
standard after concluding that it "is properly viewed in the nature of a treaty and not as 
customary international law." 2011 U.S. App. LEXIS 13934, [WL]. at *18. The court specifically 
cited Article 10 of the Rome Statute, declaring that the Statute "is not to 'be interpreted as 
limiting or prejudicing in any way existing or developing rules of international law.'" Id. The 
court also reasoned that, as a treaty, the Rome Statute binds only the countries that have ratified 
it and noted that the United States has not. Id. Finally, the court cited an International Criminal 
Court ("ICC") prosecution in which the ICC recognized that the Rome Statute did not necessarily 
represent customary international law. Id. (citing Prosecutor v. Germain Katanga and Mathieu 
Ngudjolo Chui, Case No. ICC-01/14/01/07, Decision on the Confirmation of Charges, ¶¶ 507-08 
(Sept. 30, 2008)). 
 
… 
 
With this backdrop in mind, we address the D.C. Circuit's conclusion that the Rome Statute is 
                                                                                                                                                             
International Criminal Court to "be a permanent institution . . . hav[ing] the power to exercise its jurisdiction over persons for the 
most serious crimes of international concern, as referred to in this Statute, and [to] be complementary to national criminal 
jurisdictions." Rome Statute art. 1. 
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"properly viewed in the nature of a treaty and not as customary international law," Doe VIII, 
2011 U.S. App. LEXIS 13934, 2011 WL 2652384, at *18, the determination upon which it rested 
its preference for a standard drawn from ICTY and ICTR prosecutions applying customary 
international law. In this regard, the D.C. Circuit rightly notes that customary international law is 
not synonymous with the law of nations, but rather that "customary international law is one of 
the sources for the law of nations." 2011 U.S. App. LEXIS 13934, [WL]. at *18 n.23. We also 
believe the court was correct to reject the notions that "customary international law constitutes 
the entire corpus of international law" and that the court "may not look to guidance from other 
sources of international law." Id. 
 
We part company, however, with the D.C. Circuit's decision  [**31] to decline to give greater 
weight to the Rome Statute as the authoritative source on the issue before us. While we agree 
with the premise that the Rome Statute does not constitute customary international law, we find 
that its status as a treaty cuts in favor of accepting  [*400]  its mens rea standard as authoritative 
for purposes of ATS aiding and abetting liability. Again, we are mindful that the Rome Statute 
"has been signed by 139 countries and ratified by 105, including most of the mature democracies 
of the world." Khulumani, 504 F.3d at 276 (Katzmann, J., concurring). In our view, then, the 
Rome Statute constitutes a source of the law of nations, and, at that, a source whose mens rea 
articulation of aiding and abetting liability is more authoritative than that of the ICTY and ICTR 
tribunals.12 

 
That the United States has not ratified the Rome Statute, "for reasons unrelated to any concern 
over the definition of aiding-and-abetting," id. at 276 n.9, does not undermine its authority here. 
Although the D.C. Circuit is correct that the Rome Statute is not binding on the United States, 
Doe VIII, 2011 U.S. App. LEXIS 13934, 2011 WL 2652384, at *18, this does not lessen its import 
as an international treaty and, thus, a primary source of the law of nations. 
Granting the Rome Statute preference over customary international law to resolve the issue 
before us is particularly appropriate given the latter's elusive characteristics. As our colleagues 
on the Seventh  [**33] Circuit recently explained, the difficulties in applying customary 
international law are manifest: 
 

The determination of what offenses violate customary international law . . . is no simple task. 
Customary international law is discerned from myriad decisions made in numerous and 
varied international and domestic arenas. Furthermore, the relevant evidence of customary 
international law is widely dispersed and generally unfamiliar to lawyers and judges. These 
difficulties are compounded by the fact that customary international law—as the term itself 
implies—is created by the general customs and practices of nations and therefore does not 
stem from any single, definitive, readily-identifiable source. All of these characteristics give 

                                                 
12 In a footnote, the D.C. Circuit highlights an amicus brief filed by David J. Scheffer, who served as U.S. Ambassador-at-Large 
for War Crimes Issues and head of the U.S. delegation involved in negotiating the Rome Statute. Doe VIII, 2011 U.S. App. LEXIS 
13934, 2011 WL 2652384, at *18 n.24. In support of its preference for a "knowledge" standard drawn from ICTY/ICTR 
prosecutions, the court found meaningful Ambassador Scheffer's  [**32] explanation that the Rome Statute's accessorial liability 
provisions were reached after years of discussions and were not adopted as an expression of a rule of customary law. We have no 
quarrel with the view of the Doe VIII majority that the Rome Statute does not express a rule of customary international law. We 
simply find the Rome Statute's mens rea standard for aiding and abetting liability, reached after prolonged negotiations among 
delegates from over 100 signatory nations, to be a more authoritative barometer of international expression on the subject. 
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the body of customary international law a soft, indeterminate character. 
 

Flomo v. Firestone Natural Rubber Co., LLC, 643 F.3d 1013, 1015 (7th Cir. 2011) (quoting 
Flores v. S. Peru Copper Corp., 414 F.3d 233, 247-48 (2d Cir. 2003)) (internal quotation 
omitted). The Seventh Circuit also found "disquieting" that "a custom cannot be identified with 
the same confidence as a provision in a legally authoritative text, such as a statute or a treaty." Id. 
at 1016. 
 
We  [**34] conclude that adopting the specific intent mens rea standard for accessorial liability 
explicitly embodied in the Rome Statute hews as closely as possible to the Sosa limits of 
"requir[ing] any claim based on the present-day law of nations to rest on a norm of international 
character accepted by the civilized world and defined with a specificity comparable to the 
features  [*401]  of the 18th-century paradigms [the Supreme Court has] recognized." 542 U.S. 
at 725.13 
 
Sarei v. Rio Tinto, PLC – reheard in Sarei v. Rio Tinto, PLC, 722 F.3d 1109 (9th Cir. 2013) 
No. 02-56256, No. 02-56390, No. 09-56381  
671 F.3d 736; 2011 U.S. App. LEXIS 21515  
October 25, 2011 
United States Court of Appeals for the Ninth Circuit 
Claims: Alien Tort Statute; war crimes; crimes against humanity; racial discrimination; 
environmental torts 
ICC reference: Rome Statute cited to define genocide and evidence that is has been 
criminalized; Rome Statute cited for aid and abet liability for war crimes and crimes against 
humanity. 
 
The complaint, the district court decisions, and other ATS decisions have often conflated 
consideration of genocide and crimes against humanity. See Rio Tinto I, 221 F. Supp. 2d at 1149-
51; see also Kiobel, 621 F.3d at 112. Genocide and crimes against humanity, however, are 
distinct under international law and should be considered separately. The statute of every modern 
international criminal tribunal has included separate articles for genocide and crimes against 
humanity (not, for example, making genocide a sub-section of the article prohibiting crimes 
against humanity). See The Rome Statute of the International Criminal Court (Rome Statute), 
arts.  [**48] 6-7, opened for signature July 17, 1998, 37 I.L.M. 1002; Statute of the International 
Criminal Tribunal for the former Yugoslavia (ICTY Statute), arts. 4-5; Statute of the 
International Criminal Tribunal for Rwanda (ICTR Statute), arts. 2-3. In addition, the Genocide 
Convention makes no mention of crimes against humanity. See Convention on the Prevention 
and Punishment of the Crime of Genocide (Genocide Convention), Dec. 9, 1948, S. Exec. Doc. 

                                                 
13 In Doe VIII, the D.C. Circuit noted what it perceived to be an inconsistency in the Rome Statute regarding the relevant mens 
rea standard. 2011 U.S. App. LEXIS 13934, 2011 WL 2652384, at *18. In our view, however, there is no inconsistency. Plainly, 
where the Statute provides for liability for an individual whose contribution is "intentional" and either "made with the aim of 
furthering the criminal activity or criminal purpose of the group," or "made in the knowledge of the intention of the group to 
commit the crime," it does so in the context of defining the elements of conspiratorial liability under Article 25(3)(d). Because 
aiding and abetting and conspiracy constitute distinct grounds for imposing secondary liability, and the Appellants here plainly 
allege  [**35] the former ground in their Amended Complaint, the Rome Statute's explication of a "knowledge" mens rea 
standard in the context of the latter ground does not inform our analysis. 
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O, 81-1 (1949), 78 U.N.T.S. 277. The elements of each violation under international law are 
therefore different; for that reason we consider each separately. 
 
… 
 
Genocide has been criminalized by all of the international criminal tribunals. Rome Statute, art. 
6; ICTY Statute, art. 4; ICTR Statute art. 2. The Genocide Convention has been ratified by more 
than 140 nations. U.S. Department of State, Treaties in Force (2010). The Convention itself 
makes clear the non-derogable nature of the prohibition by establishing that "constitutional 
rulers," among other parties, may be punished for genocide and that the prohibition applies 
irrespective of peace or war. Genocide Convention, arts. I, IV. The International Court of Justice 
(ICJ) reiterated that the prohibition on genocide is a jus cogens norm in a 2007 
opinion.  [**51] Bosnia and Herzegovina v. Serbia, 2007 I.C.J. 91, ¶ 161 (Feb. 26). 
 
In addition, the jus cogens norm prohibiting genocide is sufficiently specific to give rise to an 
ATS claim. The definition of genocide was first articulated in the Genocide Convention, quoted 
above, but it has been repeatedly reaffirmed in international and domestic law since 1948. 
Notably, the Convention's definition has been incorporated, with insignificant modifications, into 
domestic law in the form of the Genocide Convention Implementation Act of 1987. See 18 
U.S.C. § 1091(a). One-hundred and forty other nations have agreed upon this definition of 
genocide. Dep't of State, Treaties in Force (2010). International tribunals have, with uniformity, 
applied the same definition. Rome Statute, art. 6 (criminalizing genocide); ICTY Statute, art. 4 
(same); ICTR Statute, art. 2 (same). 
 
… 
 
3. International law recognizes aiding and abetting liability for war crimes. 
Criminal aiding and abetting liability for war crimes has been clearly established by the war 
crimes tribunals. See, e.g., Prosecutor v. Kvocka, Case No. IT-98-30/1-T, Judgment (Nov. 2, 
2001) (holding an individual responsible for aiding and abetting war crimes pursuant to the joint 
criminal enterprise doctrine); Prosecutor v. Musema, Case No. ICTR-96-13-T, Judgment (Jan. 
27, 2000). See also ICTY Statute art. 7(1) (providing for aiding and abetting liability for all 
crimes in its jurisdiction, including crimes against humanity and war crimes); ICTR 
Statute  [**69] art. 6(1) (same); Rome Statute art. 25(3)(c) (same). 
Under international law, however, the required mens rea for aiding and abetting war crimes is 
subject to dispute. On the one hand, as Amici International Law Scholars describe, the 
Nuremberg-era trials, the ICTY, and the ICTR have required the mens rea of knowledge in 
aiding and abetting cases. Brief of Amici Curiae International Law Scholars in Support of 
Plaintiffs-Appellants at 4-16 (Feb. 18, 2010) (citing, among other cases, United States v. Von 
Weizsaecker (The Ministries Case), 14 Trials of War Criminals Before the Nuernberg Military 
Tribunals under Control Council Law No. 10 (1949), Prosecutor v. Furundzija, Case No. IT-95-
17/1/T, Judgment, ¶ 236 (Dec. 10, 1998), Prosecutor v. Rutaganda, Case No. ICTR-96-3-T, 
Judgment, ¶ 389-91, 416, 439 (Dec. 6, 1990)). On the other hand, the Rome Statute, art. 25(3)(c) 
states that aiding and abetting must be "for the purpose" of furthering the crime. See Doe, 654 
F.3d 11, at *46. In accord with the Rome Statute, Judge Katzmann's concurrence in Khulumani 
concluded that aiding and abetting under international law requires the mens rea of purpose and 
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the actus reus of "substantial assistance." Khulumani, 504 F.3d at 277  [**70] (Katzmann, J. 
concurring). See also Presbyterian Church of Sudan v. Talisman Energy, Inc., 582 F.3d 244, 259 
(2d Cir. 2009) (stating that the mens rea for aiding and abetting liability under the ATS is 
purpose and the actus reus is "practical assistance to the principal which has a substantial 
effect"). 
 
… 
 
C. Crimes Against Humanity 
The complaint alleges crimes against humanity arising from a food and medical blockade. Under 
customary international law, primarily defined through the international criminal tribunals at 
Nuremberg and elsewhere, crimes against humanity require (1) a widespread or systematic attack 
directed against a civilian population; and (2) a prohibited act. See, e.g., Rome Statute, art. 7, 
ICTY Statute, art. 5; ICTR Statute, art. 3. 
Assuming, without deciding, that Plaintiffs allege the blockade was a widespread and systematic 
attack, then whether Plaintiffs' blockade allegation would establish a violation of the law of 
nations giving rise to an ATS claim under Sosa depends upon whether the blockade constitutes a 
prohibited act. The articles defining crimes against humanity in each of the relevant international 
statutes include a list of specific acts constituting crimes against humanity, as well as a more 
general "other inhumane acts" provision. Rome Statute, art. 7(1); ICTY Statute, art. 5; ICTR 
Statute art. 3. 
All statutes list "extermination" as a prohibited act amounting to  [**76] a crime against 
humanity. Rome Statute, art. 7(1)(b); ICTY Statute, art. 5(b); ICTR Statute art. 3(b). Their 
definitions of what constitutes extermination, however, differ. Only the Rome Statute refers to 
the denial of access to the necessities of life. Its definition of "extermination" states that the term 
"includes the intentional infliction of conditions of life, inter alia the deprivation of access to 
food and medicine, calculated to bring about the destruction of part of a population . . . ." Rome 
Statute, art. 7(2)(b). Notably, the Rome Statute does not mention a blockade. Moreover, the 
deprivation of access to necessities is not necessarily synonymous with a blockade, because such 
deprivation can be effected without the imposition of a blockade. 
 
Dissent: 
Despite the foregoing multitude of international sources uniformly concluding that knowledge is 
the applicable mens rea, the majority principally relies on the Rome Statute of the International 
Criminal Court (the "Rome Statute") as the basis for a purpose mens rea  [**93] standard. Maj. 
op. at 19372-73. But not every provision of the Rome Statute was intended to reflect customary 
international law. See David Scheffer and Caroline Kaeb, The Five Levels of CSR Compliance: 
The Resiliency of Corporate Liability under the Alien Tort Statute and the Case for a 
Counterattack Strategy in Compliance Theory, 29 Berkeley J. Int'l L. 334, 348 (2011); see also 
Doe v. Exxon Mobil Corp., 654 F.3d 11, 397 U.S. App. D.C. 371, 2011 WL 2652384, at *18 
(D.C. Cir. 2011) (citing Prosecutor v. Germain Katanga & Mathieu Ngudjolo Chui, Case No. 
ICC-01/14/01/07, Decision on the Confirmation of Charges, ¶¶ 507-08 (Sept. 30, 2008)). 
Moreover, the Rome Statute was never intended to supersede, constrain or limit existing 
customary international law, including the universal knowledge mens rea standard—any 
deviations from customary international law should be viewed as specific only to cases heard 
under the jurisdiction of the International Criminal Court ("ICC"). See Brief of Amici Curiae 
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International Law Scholars in Support of Plaintiffs-Appellants at 16-18 (Feb. 18, 2010); In re S. 
African Apartheid Litig., 617 F. Supp. 2d at 261 n.176 ("A derogation in the Rome Statute from 
customary international  [**94] law 'is considered a lex specialis in relation to the general 
principle' rather than a modification of customary international law." (quoting Paola Anna Pillitu, 
European 'Sanctions' Against Zimbabwe's Head of State and Foreign Minister: A Blow to 
Personal Immunities of Senior State Officials?, 1 J. Int'l Crim. Just. 453, 457 n.18 (2003))); 
Mohamed M. El Zeidy, Critical Thoughts on Article 59(2) of the ICC Statute, 4 J. Int'l Crim. 
Just. 448, 454 (2006) (noting that detailed arrest procedures in the Rome Statute are not drawn 
from customary international law and are therefore specific to the ICC); see also Doe, 654 F.3d 
11, 2011 WL 2652384, at *18 (noting that the Rome Statute itself acknowledges that it was not 
meant to affect or amend existing customary international law where the Rome Statute 
specifically provides that it is not to " 'be interpreted as limiting or prejudicing in any way 
existing or developing rules of international law' " (quoting Rome Statute, art. 10)). 
 [*774]  After apparently assuming that the entirety of the Rome Statute necessarily reflects 
customary international law, the majority then erroneously interprets Article 25(3)(c) as 
establishing a purpose mens rea standard for all  [**95] allegations of aiding and abetting 
liability under the Rome Statute.1 Maj. op. at 19372-73. In so holding, the majority overlooks 
other Rome Statute provisions delineating a knowledge mens rea standard for aiding and 
abetting liability. Article 30 establishes that the default mens rea standard for crimes under the 
Rome Statute is knowledge that a circumstance exists or a consequence will occur in the ordinary 
course of events. Consistent therewith, Article 25(3)(d) requires only a mens rea of knowledge 
when an actor aids or abets a crime committed by a group with a common purpose. 
Consequently, even if the Rome Statute were an appropriate source for determining the mens rea 
standard, Article 25(3)(d)'s knowledge standard would apply, where, as here, Plaintiffs allege 
international crimes carried out by a group with a common purpose.2 See Rome Statute art. 
25(3)(d); Brief of Amici Curiae International Law Scholars in Support of Plaintiffs-Appellants at 
19 (Feb. 18, 2010); accord Doe, 654 F.3d 11, 2011 WL 2652384, at *18 (asserting that Article 
25(3)(d) and its knowledge mens rea would apply where "[the defendant-corporation] is alleged 
to have aided and abetted [the nation's] military forces, which  [**96] in turn are alleged to have 
committed violations of the law of nations against [the plaintiffs]"). 

Under the Rome Statute—and under customary international law—there is no difference 
between amorality and immorality. One who substantially assists a violation of the law of 

                                                 
1 Despite the majority's implication that Article 25(3)(c)'s "purpose" language describes a specific intent standard—and, thus, that 
the required mens rea is subject to dispute—Article 25(3)(c) may simply be an alternative statement of the knowledge standard. 
See Scheffer & Kaeb, The Five Levels of CSR Compliance, supra, at 334, 355 ("The "purpose" language stated the de minimus 
and obvious point, namely, that an aider or abettor purposely acts in a manner that has the consequence of facilitating the 
commission of a crime . . . ."); Brief of Amici Curiae International Law Scholars in Support of Plaintiffs-Appellants at 20-21 
(Feb. 18, 2010) ("[The purpose] language has yet to be construed by the ICC and may be interpreted to be consistent  [**97] with 
customary international law, which does not contain a specific intent requirement. In the absence of a specific intent requirement, 
a perpetrator must act intentionally, but must only be aware of the likely outcome."). 
2 The majority cites Judge Katzmann's concurrence in Khulumani v. Barclay National Bank Limited, 504 F.3d 254, 268-77 (2d 
Cir. 2007), in support of the proposition that the mens rea standard may be purpose. Maj. op. at 19372. Like the majority, 
however, Judge Katzmann's analysis incorrectly assumes that the entirety of the Rome Statute reflects customary international 
law. Judge Katzmann also fails to address the significance of the knowledge mens rea standards in Articles 30 and 25(3)(d). 
Moreover, Judge Katzmann's concurrence fails to consider multiple Nuremberg tribunal convictions for aiding and abetting based 
on a knowledge mens rea. See Doe, 654 F.3d 11, 2011 WL 2652384, at *19. 
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nations is equally liable if he or she desires the crime to occur or if he or she knows it will 
occur and simply does not care. 
 

In re S. African Apartheid Litig., 617 F. Supp. 2d at 262. 
For the foregoing reasons, I conclude that knowledge is the applicable mens rea standard for 
aiding and abetting liability. 
 
II. The Food and Medical Blockade 
Under customary international law, a complaint alleging crimes against humanity requires an 
allegation of a widespread or systematic attack directed  [**98] against a civilian population and 
a prohibited act. See, e.g., Rome Statute, art. 7, ICTY Statute,  [*775]  art. 5; ICTR Statute, art. 3. 
Prohibited acts include those listed explicitly in the statutes defining crimes against humanity, as 
well as acts that would fit in the more general category of "other inhumane acts." Id. The 
majority concludes that Plaintiffs' complaint does not state a claim for crimes against humanity 
arising from the food and medical blockade because a food and medical blockade is not 
explicitly listed as a prohibited act in the relevant statutes, and the majority was unable to locate 
other sources of international law identifying a food and medical blockade as an "other inhumane 
act." Maj. op. at 19376-77 (citing Rome Statute, art. 7(k); ICTY Statute, art. 5(I); ICTR Statute 
art. 3(I)). Thus, the majority concludes that we do not have jurisdiction to hear Plaintiffs' asserted 
crimes against humanity claims because there is no specific, universal, and obligatory 
international norm against a food and medical blockade. See Sosa v. Alvarez-Machain, 542 U.S. 
692, 124 S. Ct. 2739, 159 L. Ed. 2d 718 (2004) (holding that to be the basis for an Alien Tort 
Statute claim, international norms must be specific, universal,  [**99] and obligatory). I disagree. 
As pled in the complaint, Plaintiffs have adequately alleged, under the specific facts of this case, 
that the food and medical blockade constituted murder and torture, both of which are listed as 
specific crimes against humanity in each of the relevant international statutes. See Rome Statute, 
art. 7(a), (f); ICTY Statute, art. 5(a), (f); ICTR Statute art. 3(a), (f). 
 
Velez v. Sanchez 
Docket No. 11-90-cv  
693 F.3d 308; 2012 U.S. App. LEXIS 15805; 19 Wage & Hour Cas. 2d (BNA) 641  
United States Court of Appeals for the Second Circuit 
July 31, 2012 
Claims: Alien Tort Statute; Fair Labor Standards Act; New York state law 
ICC reference: Rome Statute cited for definition of enslavement. 
The Rome Statute establishing the International Criminal Court in 1998 also defined 
"enslavement" as a crime against humanity that included the exercise of the powers of ownership 
over a person "in the course of trafficking in persons, in particular women and children." Rome 
Statute of the International Criminal Court of 1998 arts. 7(1)(c), 7(2)(c), July 17, 1998, 2187 
U.N.T.S. 3. 
 
Abelesz v. Magyar Nemzeti Bank 
No. 11-2387, No. 11-2791  
692 F.3d 661; 2012 U.S. App. LEXIS 17732; 86 A.L.R. Fed. 2d 571; 2012 WL 3590804  
August 22, 2012 
United States Court of Appeals for the Seventh Circuit 
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Claims: expropriation of property 
ICC reference: Rome Statute cited concerning criminalization of genocide. 
 
Genocide also has been criminalized by the international criminal tribunals. See Rome Statute of 
the International Criminal Court, arts. 5-6; Statute of the International Criminal Tribunal for the 
former Yugoslavia, art. 4; Statute of the International Criminal Tribunal for Rwanda, art. 2. 
Genocide has been recognized as a jus cogens norm. As we noted in Sampson, jus cogens norms 
supported the prosecutions in the Nuremberg trials. 250 F.3d at 1150; see also Siderman de 
Blake, 965 F.2d at 715 ("The universal and fundamental rights of human beings 
identified  [**35] by Nuremberg — rights against genocide, enslavement, and other inhumane 
acts — are the direct ancestors of the universal and fundamental norms recognized as jus 
cogens.") (internal citation omitted). 
 
Houston v. Stockton 
No.: 3:11-MC-25; No.: 3:11-MC-26; No.: 3:12-MC-2  
2012 U.S. Dist. LEXIS 123514; 2012 WL 3778989  
August 30, 2012 
United States District Court for the Eastern District of Tennessee 
Claims: per se civil rights  
ICC reference: Rome Statute cited as basis for violation of human rights law. 
Plaintiff seeks damages against all defendants under the following: 42 U.S.C. § 1985 for 
conspiracy to interfere with civil rights and block individuals from reporting federal crimes, as 
well as under 18 U.S.C. § 2339 for providing material and financing to support a terrorist; 18 
U.S.C. § 2332 for committing acts of terrorism transcending national borders and requesting 
military assistance to enforce prohibitions in emergencies; 18 U.S.C. § 2331 for violations of 
human rights laws, including the Rome Statute of the International Criminal Court, and for 
violating plaintiff's civil rights and engaging in a conspiracy  [*4] to impede and hinder a court 
of justice, with the intent to deny plaintiff due process of and equal protection under the law, in 
violation of 42 U.S.C. §§ 1983, 1988, 1343, and 1331. Plaintiff additionally alleges that 
defendants neglected to prevent the deprivation of his rights and failed to protect him. He further 
alleges that defendants retaliated against a witness, victim, or informant in violation of 18 U.S.C. 
§ 1513, tampered with witnesses, victims, or informants in violation of 18 U.S.C. § 1512, 
committed conspiracy against the rights of citizens in violation of 18 U.S.C. § 241, neglected to 
prevent a conspiracy in violation of 42 U.S.C. § 1986, and committed violations of Tennessee 
law under Tenn. Code Ann. §§ 29-20-101 and 8-8-301. Lastly, plaintiff asserts that defendants 
have violated hate crime laws. 
 
Sikhs for Justice v. Nath 
10 Civ. 2940  
893 F. Supp. 2d 598; 2012 U.S. Dist. LEXIS 135710; 2012 WL 4328329  
September 19, 2012 
United States District Court for the Southern District of New York 
Claims: Alien Tort Statute; Torture Victim Protection Act of 1991; wrongful death; negligence; 
public nuisance; battery; intentional infliction of emotional distress; negligent infliction of 
emotional distress.  
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ICC reference: Court cited to Kiobel case, which looked t the Rome Statute for determining 
whether corporate liability existed. 
In so holding, the Kiobel majority looked to whether "specific, universal and obligatory" norms 
or customary international law of human rights supported imposing such liability. Id. at 125-131. 
After surveying the history and conduct of international tribunals,  [**54] international treaties, 
and the works of scholars and jurists, the Court concluded that these "sources of customary 
international law . . . explicitly rejected the idea of corporate liability," whether civil, criminal, or 
otherwise. Id. at 148. The sources consistently found that only natural persons could be liable for 
violations of international law. See id. at 133 (citing the International Military Tribunal at 
Nuremberg) ("granted the Tribunal jurisdiction over natural persons only.") (emphasis in 
original); id at 136 (citing the International Criminal Tribunal for the former Yugoslavia and the 
International Criminal Tribunal for Rwanda) ("expressly confined the tribunals' jurisdiction to 
'natural persons'"); id. (citing the Rome Statute of the International Criminal Court) (the statute 
"also limits that tribunal's jurisdiction to 'natural persons.'"). Thus, the Court concluded that 
corporate liability "is simply not 'accepted by the civilized world and defined with a specificity 
comparable to the features of the 18th-century paradigms' recognized as providing a basis for 
suit under the law prescribed by the ATS — that is, customary international law." Id. at 149 
(citing Sosa v. Alvarez-Machain, 542 U.S. 692, 732, 124 S. Ct. 2739, 159 L. Ed. 2d 718 (2004)). 
 
Hamdan v. United States 
No. 11-1257  
696 F.3d 1238; 402 U.S. App. D.C. 471; 2012 U.S. App. LEXIS 21385; 2012 WL 4874564  
October 16, 2012 
United States Court of Appeals for the District of Columbia Circuit 
Claims: Military Commissions Act of 2006 
ICC reference: Cites to Rome Statute to determine that material support for terrorism is not an 
international crime. 
 
We turn, then, to the question whether material support for terrorism is an international-law war 
crime. 
 
It is true that international law establishes at least some forms of 
terrorism,  [*1250]   [**483]  including the intentional targeting of civilian populations, as war 
crimes. See, e.g., Rome Statute of the International Criminal Court art. 8(2)(b), July 17, 1998, 
2187 U.N.T.S. 90; Geneva Convention Relative to the Protection of Civilian Persons in Time of 
War (Geneva IV), art. 33, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287; Commission of 
Responsibilities, Conference of Paris 1919, Violation of the Laws and Customs of War 17 
(Clarendon Press 1919) (the Allied Nations condemned Germany for "the execution of a system 
of terrorism" after World War I). 
 
But the issue here is whether material support for terrorism is an international-law war crime. 
The answer  [***32] is no. International law leaves it to individual nations to proscribe material 
support for terrorism under their domestic laws if they so choose. There is no international-law 
proscription of material support for terrorism. 
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The 1998 Rome Statute of the International Criminal Court, which catalogues an extensive list of 
international war crimes, makes no mention of material support for terrorism. See Rome Statute 
of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90. 
 
Sexual Minorities Uganda v. Lively 
C.A. No. 12-cv-30051-MAP  
960 F. Supp. 2d 304; 2013 U.S. Dist. LEXIS 114754; 2013 WL 4130756  
August 14, 2013, Decided; August 14, 2013, Filed 
United States District Court for the District of Massachusetts 
Claims: Alien Tort Statute, aiding and abetting, crime against humanity, persecution 
ICC reference: Rome Statute cited to define persecution and aiding and abetting liability. 
 
Persecution is a harsher subset of discrimination, comprising "intentional and severe deprivation 
of fundamental rights contrary to international law by reason of the identity of the group or 
collectivity." Rome Statute on the International Criminal Court art. 7(2)(g), July 1, 2002, 2187 
U.N.T.S. 38544. Persecution can be a crime against humanity, but it may not always rise to that 
level. 
 
… 
 
For persecution to reach the level of a crime against humanity, it typically must involve more 
than the "intentional and severe deprivation  [**24] of fundamental rights contrary to 
international law by reason of the identity of the group or collectivity." Rome Statute art. 7(2)(g). 
It must be demonstrated, in addition, that the persecution has been "part of a widespread or 
systematic attack" to qualify as a crime against humanity. Saravia, 348 F. Supp. 2d at 1156; see 
also Rome Statute art. 7(1)(h). 
 
… 
 
Persecution on the level of a crime against humanity must be based on the identity of a specific 
targeted group. Defendant argues that persecution based on sexual orientation or gender identity 
has not been sufficiently recognized under international law to be actionable under the ATS. It is 
true that many of the international treaties and instruments that provide jurisdiction over crimes 
against humanity list particular protected groups without specifying LGBTI people. See, e.g., 
Nuremberg Charter art. 6(c) (encompassing "persecutions on political, racial or religious 
grounds"); Rome Statute art. 7(1)(h) (defining an actionable crime against humanity as 
"persecution against any identifiable group or collectivity on political, racial, national, ethnic, 
cultural, religious, gender as defined in paragraph 3, or other grounds that are universally 
recognized as impermissible under international law"); Updated Statute of the Int'l Criminal 
Tribunal for the Former Yugoslavia art. 5(h), Sept. 2009 (providing jurisdiction over 
"persecutions on political, racial and religious grounds"); Statute of the Int'l Tribunal for Rwanda 
art. 3(h), Jan. 1, 2007 (providing  [**26] jurisdiction over "persecutions  [*318]  on political, 
racial and religious grounds"). 
 
It is noteworthy, however, that virtually all of these instruments provide savings clauses. See 
Rome Statute art. 7(1)(h) (including "other grounds that are universally recognized as 
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impermissible under international law" in the definition). Even when they do not, international 
courts have interpreted the identity of the group requirement broadly to encompass persecution 
of a discrete identity. See Prosecutor v. Naletilić and Martinović, Judgment, IT-98-34-T, ¶ 636 
(Mar. 31, 2003) (instructing that the jurisdictional limit to prosecute persecution based on race, 
politics, and religion must be "interpreted broadly"); Prosecutor v. Nahimana, Trial Judgment, 
ICTR-99-52-T ¶ 1071 (Dec. 3, 2003). 
… 
Aiding and abetting has been subsequently recognized as an established basis for liability in 
international law instruments including the Rome Statute and the statutes creating the ICTY and 
the ICTR. Id. 
 
Coombs v. Holder – unpublished case 
No. 10-72922  
537 Fed. Appx. 761; 2013 U.S. App. LEXIS 17065; 2013 WL 4324218  
August 16, 2013 
United States Court of Appeals for the Ninth Circuit 
Claims: order of removal; naturalization 
ICC reference: Plaintiff argued that under the Rome Statute he is a national of the United States 
because he pledged allegiance and served in the armed forces. Court noted that the United States 
is not a party to the Rome Statute. 
Second, Coombs is subject to removal because he is an alien—neither a citizen nor a national—
convicted of an aggravated felony. A citizen of Jamaica, Coombs nonetheless argues that he is a 
national of the United States under the Rome Statute of the International Criminal Court 
(Rome Statute) due to his commencement of the naturalization process and his service in the 
United States Marine Corps, for which he swore an oath of allegiance to this country. The United 
States never ratified, and so is not legally bound by, the Rome Statute; thus,  [**4] it affords no 
relief to Coombs. See Rome Statute of the International Criminal Court, July 17, 1998, 2187 
U.N.T.S. 90 (entered into force July 1, 2002). 
 
Buckner v. Shumlin 
Case No. 1:12-cv-90-jgm  
2013 U.S. Dist. LEXIS 175612; 2013 WL 6571814  
December 13, 2013, Decided; December 13, 2013, Filed 
United States District Court for the District of Vermont 
Claims: racial profiling, civil rights violations, Rome Statute 
ICC reference: Plaintiff brought forward claim alleging violation of the Rome Statute in a 
discrimination incident, which court dismissed.  
The Town Defendants first move for dismissal of Buckner's claims asserted under federal 
criminal statutes. The criminal statutes cited in the Amended Complaint are 18 U.S.C. § 241; 18 
U.S.C. § 242; 18 U.S.C. § 1001; and portions of the Rome Statute of the International Criminal 
Court. The Town Defendants argue that Buckner has no right to bring such claims in a civil 
pleading. 
The Supreme Court has long held that "a private citizen lacks a judicially cognizable interest in 
the prosecution or nonprosecution of another." Leeke v. Timmerman, 454 U.S. 83, 85, 102 S. Ct. 
69, 70 L. Ed. 2d 65 (1981). Moreover, criminal statutes such as those cited in the Amended 
Complaint do not provide private causes of action. See Robinson v. Overseas Military Sales 
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Corp., 21 F.3d 502, 511 (2d Cir. 1994) (regarding federal criminal statutes); see also United 
States v. De La Pava, 268 F.3d 157, 164 (2d Cir. 2001) ("[T]here is a strong presumption against 
inferring individual rights from international treaties."); Garza v. Lappin, 253 F.3d 918, 924 (7th 
Cir. 2001) ("[A]s a general rule, international agreements, even those benefitting private parties, 
do not create private rights enforceable in domestic courts."). All claims brought  [*12] pursuant 
to criminal statutes are therefore DISMISSED.3 
 
Du Daobin v. Cisco Sys. 
Civil No.: PJM 11-1538  
2 F. Supp. 3d 717; 2014 U.S. Dist. LEXIS 22632  
February 24, 2014, Decided; February 24, 2014, Filed 
United States District Court for the District of Maryland 
Claims: Alien Tort Statute; battery; assault; false imprisonment; intentional infliction of 
emotional distress; negligent infliction of emotional distress; negligent entrustment 
ICC reference: Court not applying Rome Statute’s mens rea standard of “knowledge” because 
of prior case precedent. 
Aziz, 658 F.3d at 396 (quoting Talisman, 582 F.3d at 258). Talisman had further held that "under 
a theory  [**28] of relief based on a joint criminal enterprise, plaintiffs' conspiracy claims would 
require the same proof of mens rea as their claims for aiding and abetting." 582 F.3d at 260. 
Although Plaintiffs here contend that the Court should look to the Rome Statute 3 and not 
Talisman and apply a lesser mens rea standard of knowledge to their conspiracy and joint 
criminal enterprise  [*729]  claims, Def. Opp. 22-25, in light of Aziz, which adopted Talisman 
"as the law of this circuit" Aziz, 658 F.3d at 398, the Court is simply not at liberty to do so. 
 
Ali Hamza Ahmad Suliman Al Bahlul v. United States 
No. 11-1324  
767 F.3d 1; 412 U.S. App. D.C. 372; 2014 U.S. App. LEXIS 13287; 2014 WL 3437485  
July 14, 2014 
United States Court of Appeals for the District of Columbia Circuit 
Claims: conspiracy to commit war crimes; providing material support for terrorism; solicitation 
of others to commit war crimes 
ICC reference: Court cites to Rome Statute with respect to conspiracy liability to commit an 
offense other than genocide; Rome Statute cited to show that punishment by analogy is 
forbidden; Rome Statute cited to show that international law does not treat inchoate offenses as 
“stand-alone” crimes.  
Modern statutes defining international law-of-war offenses do not refer to conspiracy to commit 
such offenses (other than genocide). See Rome Statute of the International Criminal Court, July 
17, 1998, 2187 U.N.T.S. 90; Statute of the International Tribunal for the Former Yugoslavia, 
adopted by S.C. Res. 827, U.N. Doc. S/RES/827 (1993), reprinted in 32 I.L.M. 1159, 1192; 

                                                 
3 The Court notes that it previously denied leave to amend the criminal claims. (Doc. 44 at 16.) 
3 The Rome Statute of the International Criminal Court, art. 30, July 17, 1998, 2187 U.N.T.S. 90, provides for criminal liability 
where "the material elements [of the crime] are committed with intent and knowledge." Id. "[A] person has intent where . . . that 
person means to engage in the conduct . . . [or] . . . means to cause that consequence or is aware that it will occur in the ordinary 
course of events." Id. A defendant has knowledge if he or she has an "awareness that a circumstance exists or a consequence will 
occur in the ordinary course of events." Id. 
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Statute of the International Tribunal for Rwanda, adopted by S.C. Res. 955, U.N. Doc. 
S/RES/955 (1994), reprinted in 33 I.L.M. 1598, 1602;  [***109] Statute of the Special Court for 
Sierra Leone, Jan. 16, 2002, 2178 U.N.T.S. 138. Additionally, international tribunals recognizing 
"joint  [**412]   [*41]  criminal enterprise" as a theory of liability for completed law-of-war 
offenses have rejected a separate inchoate offense based on "mere membership" or "conspiring to 
commit crimes," and instead recognize liability only for "participation in the commission of the 
crime." Prosecutor v. Milutinovic, Case No. IT-99-37-AR72, Decision on Dragoljub Ojdanic's 
Motion Challenging Jurisdiction — Joint Criminal Enterprise, ¶ 26 (Int'l Crim. Trib. for the 
Former Yugoslavia, Appeals Chamber, May 21, 2003); Rwamakuba v. Prosecutor, Case No. 
ICTR-98-44-AR72.4, Decision on Interlocutory Appeal Regarding Application of Joint Criminal 
Enterprise to the Crime of Genocide, ¶ 30 (Oct. 22, 2004); see also Br. of Amici Curiae Int'l Law 
Scholars 8-10. 
 
… 
 
The government's "flexible" approach  [***136] to the Ex Post Facto Clause, relying on the 
position that Bahlul's conduct may have been proscribed by laws other than those under which he 
was charged and convicted, "is a standardless exercise in crime by analogy," Pet'r's Reply Br. 21, 
that the Supreme Court has condemned, see, e.g., Papachristou v. Jacksonville, 405 U.S. 156, 
168-69, 92 S. Ct. 839, 31 L. Ed. 2d 110 (1972), and the law of war forbids, see, e.g., Rome 
Statute of the International Criminal Court art. 22, July 17, 1998, 2187 U.N.T.S. 90; 6 Law 
Reports of Trials of War Criminals at 95 (practices such as "application of principles of law 
condemned by the practice of civilised nations such as punishment by analogy . . . are all 
properly classed as war crimes"). 
… 
With the exceptions of aggressive war and genocide, international law does not recognize 
inchoate acts as stand-alone offenses, but as modes of liability. For instance, the Rome Statute 
recognizes that a person will be criminally responsible for a crime if that person "[i]n any . . . 
way contributes to the commission or attempted commission of such a crime by a group of 
persons acting with a common purpose." Rome Statute of the International Criminal Court, art. 
25, § 3(d) (2002); see also id. § 3(b) (a person shall be guilty of an offense if he "[o]rders, 
solicits or induces the commission of such a crime which in fact occurs or is attempted."); id. § 
3(c) (a person shall be guilty of an offense if he "aids, abets or otherwise assists in its 
commission or its attempted  [***167] commission, including providing the means for its 
commission."). The difference between inchoate offenses under domestic criminal law and the 
modes of liability under international law is that international law requires that for someone to be 
convicted of conspiracy, solicitation, or material support, the substantive offense must have been 
completed or attempted. But in defining the crime of conspiracy as an inchoate offense, Congress 
exercised precisely the kind of discretion and flexibility the Define and Punish Clause envisions. 
Congress adapted recognized international law to fit the country's particular needs and legal 
system.3 
                                                 
3 Even under the international law standard requiring a completed offense, Bahlul was properly convicted. The conspiracy charge 
alleges Bahlul conspired to commit various substantive offenses, including murder of protected persons, attacking civilians and 
civilian objects, murder in violation of the law of war, destruction of property in violation of the law of war, terrorism, and 
providing material support for terrorism. App. 120. The charge alleges Bahlul committed eleven overt acts in furtherance of that 
conspiracy. Among other overt acts, the military  [***168] commission found Bahlul had prepared martyr wills "in preparation 
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John Doe I, et al. v. Nestle USA, et al. 
No. 10-56739  
766 F.3d 1013; 2014 U.S. App. LEXIS 17429  
September 4, 2014 
United States Court of Appeals for the Ninth Circuit 
Claims: Alien Tort Statute; aiding and abetting; child slavery 
ICC reference: Rome Statute cited for aiding and abetting mens rea standard and actus 
reus standard. 
 
However, two of our sister circuits have concluded that knowledge is insufficient and that an 
aiding and abetting ATS defendant must act with the purpose of facilitating the criminal act, 
relying on the Rome Statute of the International Criminal Court, 37 I.L.M. 999 (1998) ("Rome 
Statute"). See Aziz v. Alcolac, Inc., 658 F.3d 388, 399-400 (4th Cir. 
2011);  [*1024]  Presbyterian Church of Sudan v. Talisman Energy, Inc., 582 F.3d 244, 259 (2d 
Cir. 2009). These circuits have interpreted the Rome Statute to bar the use of a knowledge 
standard because it uses the term "purpose" to define aiding and abetting liability: 

[A] person shall be criminally responsible and liable for punishment for a crime within the 
jurisdiction of the Court if that person . . . [f]or the purpose of facilitating the commission of 
such a crime, aids, abets, or otherwise assists in its commission . . . . 

Rome Statute, art. 25(3)(c) (emphasis added). Taking this text at face value, [**27]  as the 
Second and Fourth Circuits did, it appears that the Rome Statute rejects a knowledge standard 
and requires the heightened mens rea of purpose, suggesting that a knowledge standard lacks the 
universal acceptance that Sosa demands. 
Here, we need not decide whether a purpose or knowledge standard applies to aiding and 
abetting ATS claims. We conclude that the plaintiffs' allegations satisfy the more stringent 
purpose standard, and therefore state a claim for aiding and abetting slavery. All international 
authorities agree that "at least purposive action . . . constitutes aiding and abetting[.]" Sarei, 671 
F.3d at 765-66 (declining to determine whether the mens rea required for an aiding and abetting 
claim is knowledge or purpose). 
Reading the allegations in the light most favorable to the plaintiffs, one is led to the inference 
that the defendants placed increased revenues before basic human welfare, and intended to 
pursue all options available to reduce their cost for purchasing cocoa. Driven by the goal to 
reduce costs in any way possible, the defendants allegedly supported the use of child slavery, the 
cheapest form of labor available. These allegations explain how the use of child slavery 
benefitted the [**28]  defendants and furthered their operational goals in the Ivory Coast, and 
therefore, the allegations support the inference that the defendants acted with the purpose to 
facilitate child slavery. 
 
… 
 
We next consider whether the plaintiffs have alleged the actus reus elements of an aiding and 
abetting claim. The actus reus of aiding and abetting is providing assistance or other forms of 

                                                                                                                                                             
for the acts of terrorism perpetrated by . . . Muhammed Atta, Ziad al Jarrah and others at various locations in the United States on 
September 11, 2001" and "researched the economic effect of the September 11, 2001 attacks on the United States." App. 122-23. 
Thus, the military commission verdict incorporates the finding that Bahlul's co-conspirators completed international law 
offenses—namely, the terrorist attacks of September 11. See Findings Worksheet, App. 130, 133. 

http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:3V1B-X7S0-0041-42KW-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:8373-6CT1-652R-23P5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:8373-6CT1-652R-23P5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:8373-6CT1-652R-23P5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4XC5-PS50-TXFX-428D-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4XC5-PS50-TXFX-428D-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4XC5-PS50-TXFX-428D-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:83GR-TF11-652R-83W0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:83GR-TF11-652R-83W0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:83GR-TF11-652R-83W0-00000-00&context=1000516


support to the commission of a crime. Blagojevic, ¶ 127; [**33]  Taylor, ¶ 362; Rome Statute, 
art. 25(3)(c). As both parties agree, international law further requires that the assistance offered 
must be substantial. Blagojevic, ¶ 127; Taylor, ¶ 362. The parties dispute, however, whether 
international law imposes the additional requirement that the assistance must be specifically 
directed towards the commission of the crime. 
 
United States v. Ahmed 
12-CR-661 (SLT) (S-2)  
2015 U.S. Dist. LEXIS 36973  
March 24, 2015 
United States District Court for the Eastern District of New York 
Claims: support of a foreign terrorist organization 
ICC reference: Rome Statute cited in footnote with respect to using the law of nations to 
criminalize terrorism. 
 
Defendants argue that, generally, "terrorism" does not violate the laws of nations, and thus, 
Congress cannot rely on the "law of nations" clause to criminalize terrorism. Although there is 
no universal norm against "terrorism—unlike piracy, war crimes, and crimes against humanity," 
Ramzi Yousef, 327 F.3d at 106-08, Congress may nevertheless reach certain terrorist conduct 
under the "law of nations" clause, when the terrorist conduct also violates the law of nations. See 
Almog v. Arab Bank, PLC, 471 F. Supp. 2d 257, 275-76 (E.D.N.Y. 2007) (finding specific 
terrorist conduct of "widespread" and "systematic" "planning and commission of suicide 
bombings and [*32]  other murderous attacks using explosives, incendiary weapons, and lethal 
devices in public places, which has resulted in the systematic and continuous killing and injury 
of thousands of unarmed innocent civilians..." violates the law of nations as a "crime[] against 
humanity" under Article 7 of the Rome Statute of the International Criminal Court) (claims 
subsequently dismissed on other grounds, see Dkt. 04-cv-2799 (NG) (VVP), ECF Entry dated 
8/23/2013, under the Supreme Court's decision Kiobel, 133 S. Ct. at 1663, holding, in part, that 
the "the law of nations does not recognize corporate liability"); Cf In re Chiquita Brands Int'l, 
Inc. Alien Tort Statute & S'holder Derivative Litig., 792 F. Supp. 2d 1301, 1322 (S.D. Fla. 2011) 
("[A] claim for terrorism in general, or material support thereof, is not based on a sufficiently 
accepted, established, or defined norm of customary international law to constitute a violation of 
the law of nations") (emphasis added). 
 
Ali Hamza Ahmad Suliman Al Bahlul v. United States 
No. 11-1324  
792 F.3d 1; 2015 U.S. App. LEXIS 9868 
June 12, 2015 
United States Court of Appeals for the District of Columbia Circuit 
Claims: law of war; military commissions; inchoate conspiracy 
ICC reference: Rome Statute cited to evidence that inchoate conspiracy does not apply to war 
crimes. 
Fifth, the link between the Congress's decision to authorize trial of conspiracy to commit war 
crimes by military commission and its undisputed power to authorize trial of other war crimes by 
military commission is not attenuated. Indeed, under the challenged provision, an enemy 
combatant tried by military commission can be convicted of conspiracy only if the Government 
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proves that he agreed to commit, and took acts in furtherance of committing, a war crime. There 
is no question that the object offenses underlying Bahlul's conspiracy conviction—which the 
Government proved or Bahlul conceded—violated the international law of war. See, e.g., 
Findings Worksheet 2 (Bahlul convicted of conspiring to "murder [**136]  . . . protected 
persons"); Rome Statute of the International Criminal Court, art. 8, July 17, 1998, 2187 U.N.T.S. 
90 (murder of civilians constitutes international war crime). Nor is the conspiracy provision of 
the 2006 MCA sweeping in scope. 
 
… 
 
Conspiracy to commit war crimes is included neither in the major treaties on the law of war,1 nor 
in the jurisdiction of modern war crimes tribunals.2 

 
Doe v. Exxon Mobil Corp. 
Case No.: Civil No. 01-1357 (RCL) 
2015 U.S. Dist. LEXIS 91107 
July 6, 2015 
United States District Court for the Central District of California 
Claims: Alien Tort Statute 
ICC reference: Rome Statute cited by plaintiffs as evidence that disappearance is a violation of 
international law; court determines it does not apply to the Alien Tort Act. 
Plaintiffs have cited three international instruments recognizing disappearance as a violation of 
international law: the United Nations International Convention for the Protection of All Persons 
from Unforced Disappearance, the Inter-American Convention on the Forced Disappearance of 
Persons, and the Rome Statute of the International Criminal Court. Each of these authorities has 
significant flaws as sources of customary international law. The Court of Appeals has held that 
the Rome Statute is not a persuasive source as to the content of customary international law. 

                                                 
1 See, e.g., Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-
International Armed Conflicts, June 8, 1977, 1125 U.N.T.S. 609; Protocol Additional to the Geneva Conventions of 12 August 
1949, and Relating to the Protection of Victims of International Armed Conflicts, June 8, 1977, 1125 U.N.T.S. 3; Geneva 
Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287; 
Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135; Geneva 
Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, Aug. 12, 
1949, 6 U.S.T. 3217, 75 U.N.T.S. 85; Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31; Convention Respecting the Laws and Customs of War 
on Land, Oct. 18, 1907, 36 Stat. 2277, 1 Bevans 631; Convention with Respect to the Laws and Customs of War on Land, July 29, 
1899, 32 Stat. 1803, 1 Bevans 247. 
2 See Statute of the Special Court for Sierra Leone, Jan. 16, 2002, 2178 U.N.T.S. 138; Rome [**35]  Statute of the International 
Criminal Court, July 17, 1998, 2187 U.N.T.S. 90; Statute of the International Tribunal for Rwanda, adopted by S.C. Res. 955, 
U.N. Doc. S/RES/955 (1994), reprinted in 33 I.L.M. 1598, 1602; Statute of the International Tribunal for the Former Yugoslavia, 
adopted by S.C. Res. 827, U.N. Doc. S/RES/827 (1993), reprinted in 32 I.L.M. 1159, 1192. Some modern tribunals recognize 
war crimes liability through participation in a joint criminal enterprise, see Prosecutor v. Milutinovic, Case No. IT-99-37-AR72, 
Decision on Dragoljub Ojdanic's Motion Challenging Jurisdiction—Joint Criminal Enterprise, ¶ 26 (Int'l Crim. Trib. for the 
Former Yugoslavia, Appeals Chamber, May 21, 2003); Rwamakuba v. Prosecutor, Case No. ICTR-98-44-AR72.4, Decision on 
Interlocutory Appeal Regarding Application of Joint Criminal Enterprise to the Crime of Genocide, ¶ 30 (Oct. 22, 2004), but the 
prosecutor at Bahlul's military commission withdrew that charge against him, see Trial Tr. 110, 881 (cited in Bahlul, 767 F.3d at 
39, 40-41 (Rogers, J., concurring in the judgment in part and dissenting)). 
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Exxon Mobil, 654 F.3d at 35-36. The U.N. convention was entered into force [*13]  less than 
five years ago and has not been signed by the United States or United Kingdom. International 
Convention for the Protection of All Persons from Enforced Disappearance ("ICED"), Dec. 20, 
2006. 2716 U.N.T.S. 3; see also Database Page for the ICED. United Nations Treaty Collection, 
https://treaties.un.org/Pages/ViewDctails.aspx?src=TREATY&mtdsg_no=IV-
16&chapter=4&lang=en (last visited June 30, 2015) (showing current signatories). The inter-
American convention was entered into force less than 20 years ago, has been ratified by only 15 
countries, and has not been signed by the United States. See General Information Page for the 
Inter-American Convention on the Forced Disappearance of Persons, Dep't of Int'l Law, 
Organization of American States, http://www.oas.org/juridico/english/Sigs/a-60.html (last visited 
June 30, 2015). 
In light of the cautious analysis that Sosa requires, the Court concludes that claims for 
"disappearance" are not cognizable under the ATS and, therefore, Jane Doe III's claim against 
Exxon for aiding and abetting disappearance must be dismissed. Cf. Sosa, 542 U.S. at 734-35 
(finding that a binding norm of customary international law was not established by a U.N. 
declaration that did not create obligations under international law or a treaty ratified by the 
United States on the express understanding that it was not self-executing). [*14]  
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